Electronic Filing: Received, Clerk's Office 2/9/2021 **R2021-019**

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
IN THE MATTER OF:

DRYCLEANER ENVIRONMENTAL
RESPONSE TRUST FUND ACT
PROPOSAL TO:

ADD 35 ILL. ADM. CODE PARTS
1501.100 TO 1501.450,

REPEAL 35 ILL. ADM. CODE PARTS
1500.10 THROUGH 1500.70, AND
REPEAL 2 ILL. ADM. CODE PARTS
3100.10 THROUGH 3100.60

R21-
(Rulemaking — Land)

N N N N N N N N N N N

TABLE OF CONTENTS FOR REGULATORY SUBMITTAL

Notice of Filing .........ooiiiiiiiiiiee, 2
APPCATANCES .. nvvve ettt ee e e e e e e e e 3
Proposal of Regulations by Director John Kim ............... 5
Statement of Reasons .............oooiiiiiiiiiiiiiiiiii, 7
Proposed Repeal of 2 Ill. Adm. Code 3100 .................... 13
Proposed Repeal of 35 Ill. Adm. Code 1500 .................. 23
Proposed Addition of 35 Ill. Adm. Code 1501 ................ 59
Technical Support Document ................ccooviiiiiiiiiinn.n. 97

Certificate Of SEIVICE ...ovvvviriiiii e 105



Electronic Filing: Received, Clerk's Office 2/9/2021 **R2021-019**

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
IN THE MATTER OF:

DRYCLEANER ENVIRONMENTAL
RESPONSE TRUST FUND ACT
PROPOSAL TO:

ADD 35 ILL. ADM. CODE PARTS
1501.100 TO 1501.450,

REPEAL 35 ILL. ADM. CODE PARTS
1500.10 THROUGH 1500.70, AND
REPEAL 2 ILL. ADM. CODE PARTS
3100.10 THROUGH 3100.60

R21-
(Rulemaking — Land)

N N N N N N N N N N N

NOTICE

TO: ATTACHED CERTIFICATE OF SERVICE LIST

PLEASE TAKE NOTICE that I have today electronically filed with the Office of the Clerk

of the Illinois Pollution Control Board the RULEMAKING PROPOSAL entitled

“DRYCLEANER ENVIRONMENTAL RESPONSE TRUST FUND ACT PROPOSAL TO:

ADD 35 ILL. ADM. CODE 1501.100 TO 1501.450, REPEAL 35 ILL. ADM. CODE 1500.10

THROUGH 1500.70, AND REPEAL 2 ILL. ADM. CODE 3100.10 THROUGH 3100.60”,

APPEARANCES, PROPOSAL OF REGULATION, STATEMENT OF REASONS,

PROPOSED REPEAL OF 2 ILL. ADM. CODE 3100, PROPOSED REPEAL OF 35 ILL.

ADM. CODE 1500, PROPOSED ADDITION OF 35 ILL. ADM. CODE 1501, and

TECHNICAL SUPPORT DOCUMENT of the Illinois Environmental Protection Agency,

copies of which are herewith served upon you.

ILLINOIS ENVIRONMENTAL

PROTECTION AGENCY
DATED: February 9, 2021

By:  /s/ John M. McDonough II
1021 North Grand Avenue East John M. McDonough II
P.O. Box 19276 Assistant Counsel
Springfield, Illinois 62794-9276
217/782-5544




Electronic Filing: Received, Clerk's Office 2/9/2021 **R2021-019**

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
IN THE MATTER OF:

DRYCLEANER ENVIRONMENTAL
RESPONSE TRUST FUND ACT
PROPOSAL TO:

ADD 35 ILL. ADM. CODE PARTS
1501.100 TO 1501.450,

REPEAL 35 ILL. ADM. CODE PARTS
1500.10 THROUGH 1500.70, AND
REPEAL 2 ILL. ADM. CODE PARTS
3100.10 THROUGH 3100.60

R21-
(Rulemaking — Land)

N N N N N N N N N N N

APPEARANCE

The undersigned hereby enters this APPEARANCE as an attorney on behalf of the

[llinois Environmental Protection Agency.
Respectfully submitted,

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY

By:  /s/John M. McDonough IT

John M. McDonough II
Assistant Counsel

DATED: February 9, 2021

1021 North Grand Avenue East
P.O. Box 19276

Springfield, Illinois 62794-9276
217/782-5544
john.mcdonough@illinois.gov
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APPEARANCE

The undersigned hereby enters this APPEARANCE as an attorney on behalf of the

Illinois Environmental Protection Agency.
Respectfully submitted,

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY

By:  /s/ Kyle Nash Davis
Kyle Nash Davis
Deputy General Counsel

DATED: February 9, 2021

1021 North Grand Avenue East
P.O. Box 19276

Springfield, Illinois 62794-9276
217/782-5544
kyle.davis@illinois.gov
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ILLINOIS ENVIRONMENTAL PROTECTION AGENCY’S PROPOSAL OF
REGULATION

The Illinois Environmental Protection Agency moves that the Illinois Pollution Control

Board adopt the attached regulation.

Respectfully submitted,

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY

By:  /s/JohnJ. Kim
John J. Kim
Director

DATED: February 9, 2021

1021 North Grand Avenue East
P.O. Box 19276

Springfield, Illinois 62794-9276
217/782-5544
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STATEMENT OF REASONS

NOW COMES the Illinois Environmental Protection Agency (“Illinois EPA” or
“Agency”), by and through its counsels Kyle Nash Davis and John McDonough 1II, and hereby

submits this STATEMENT OF REASONS to the Illinois Pollution Control Board (“Board”)

pursuant to Sections 13, 22, 27, and 28 of the Illinois Environmental Protection Act (“Act”) (415
ILCS 5/13, 22, 27, and 28), Sections 12 and 25 of the Drycleaner Environmental Response Trust
Fund Act (415 ILCS 135/12 and 25), as well as, Title 35 Il1l. Adm. Code Part 102.202 of the Board’s
procedural rules, and in support of the attached proposed regulations provides as follows.
L. INTRODUCTION

The Illinois EPA has been tasked by the Illinois General Assembly to provide oversight
and implementation of the Drycleaner Environmental Response Trust Fund Act (“DERT Fund
Act”). (See: 415 ILCS 135/5). Pursuant to the 2019 amendments to the DERT Fund Act, as of
July 1, 2020, the Illinois EPA has responsibility for the implementation of the DERT Fund Act
and administration of the Drycleaner Environmental Response Trust Fund (“DERT Fund”). The
Illinois EPA 1is currently following the rules set in place by the Drycleaner Environmental

Response Trust Fund Council (“Council”) within Title 35 of the Illinois Administrative Code after
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the DERT Fund Act amendments became Board rules on July 1, 2020. (See: 415 ILCS 135/12
and 35 Ill. Adm Code Parts 1500.10 to 1500.70 generally).

The attached proposal repeals 35 I1l. Adm. Code Part 1500 in its entirety and proposes the
simultaneous adoption and replacement of the aforementioned regulations with new 35 Ill. Adm.
Code Part 1501, which will incorporate the Illinois EPA’s authorities and clarify its duties and
responsibilities under the DERT Fund Act. This proposal further presents a simultaneous repeal
of Freedom of Information Act rules adopted by the Council and set forth within 2 I1l. Adm. Code
Part 3100, since the Board and Illinois EPA have such rules in place. (See: 2 Ill. Adm. Code 1825,
1828, and 2175 generally). The Illinois EPA certifies that the attached language of the rulemaking
proposal is the most recent version available.

II. BACKGROUND

On August 19, 1997, P.A. 90-502 was signed into law creating the DERT Fund and
establishing the Council. The DERT Fund Act prohibits a drycleaning facility in the State from
operating without a license. The Council was authorized to adopt rules governing the DERT Fund
Act’s programmatic processes for licensing drycleaning facilities. In 1999, the Council proposed
such rules at 35 I1l. Adm. Code Part 1500, which became effective on January 1, 2000. The Council
was responsible for licensing drycleaning facilities and overseeing environmental insurance
coverage and remedial claim reimbursement from the DERT Fund. These activities include
reviewing and authorizing reimbursement to claimants for eligible expenses related to remedial
activities undertaken at current and former drycleaning sites. The Council was not subject to
Illinois EPA oversight and was not otherwise subject to Illinois EPA or Board regulation.

On August 16, 2019, the Governor signed P.A. 101-400 into law, upon which the Illinois
EPA and the Council began transitioning responsibilities. The powers, duties, rights, and

responsibilities of the Council were transferred to the Illinois EPA. (See: 415 ILCS 135/12(a)).
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Pursuant to the DERT Fund Acts 2019 amendments, the Council was abolished effective June 30,
2020. Beginning July 1, 2020, the Illinois EPA became vested with authorities necessary and
convenient to implement and administer the DERT Fund Act. The Illinois EPA is now responsible
for licensing drycleaning facilities. Subpart B of the rulemaking proposal addresses the
requirements for obtaining a license. (See: 415 ILCS 135/60(h)). Additionally, the Illinois EPA
is responsible for reviewing and authorizing reimbursement of costs associated with two types of
claims for payment from the DERT Fund. First, Subpart C of the proposed rulemaking addresses
historic claims seeking reimbursement. (See: 415 ILCS 135/40(a)). Second, Subpart D of the
Illinois EPA’s proposal regulates the administration of insurance claims paid from the DERT
Fund. (See: 415 ILCS 135/45(a)). Additional information regarding the technical feasibility and
economic reasonableness of the proposed rulemaking can be found in the attached Technical
Support Document.

General information pertaining to drycleaning facilities and their administration can be
found on Illinois EPA’s webpage:

(1) https://www?2.illinois.gov/epa/topics/cleanup-programs/srp/Pages/dry-cleaning.aspx ; and

(2) https://www2.illinois.gov/dceo/SmallBizAssistance/Environmental AssistanceProgram/Pa
ges/DryCleaners.aspx.

III. REGULATORY PROPOSAL: PURPOSE AND EFFECT
(INCLUDING ENVIRONMENTAL, TECHNICAL, AND ECONOMIC
JUSTIFICATION)

The proposed amendments represent the simplest solution to allow the Illinois EPA to
conduct the powers, duties, rights and responsibilities under the DERT Fund Act by allowing for
a repeal of rules designed for the Council and replacing them with rules under which the Illinois

EPA will conduct the oversight and responsibilities thereunder. Following the Illinois EPA’s

drafting of the proposed rule and amendments to the regulations, the Illinois EPA conducted


https://www2.illinois.gov/epa/topics/cleanup-programs/srp/Pages/dry-cleaning.aspx
https://www2.illinois.gov/dceo/SmallBizAssistance/EnvironmentalAssistanceProgram/Pages/DryCleaners.aspx
https://www2.illinois.gov/dceo/SmallBizAssistance/EnvironmentalAssistanceProgram/Pages/DryCleaners.aspx
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outreach by circulating the proposal with interested parties and meeting with interested parties as
requested to discuss the proposal. The interested parties included the Illinois Professional
Drycleaners & Launderers, the National Drycleaners Institute, and the Korean- American
Drycleaners Association.

e Environmental Justification- The Illinois EPA’s unique role in providing site specific
oversight for projects under its Site Remediation Program (SRP) has provided the Illinois
EPA with a general knowledge of the DERT Fund Act program. Since the Illinois EPA
will retain review and oversight of releases and response actions, a transition to oversight
of reimbursement and other tasks related to administration of the DERT Fund will not be
overly foreign to the Illinois EPA as it performs such functions in the course of its oversight
of other sites and programs currently, most significantly in its administration of the
Underground Storage Tank Fund. The Illinois EPA’s expertise will translate into
consistent application of the DERT Fund Act and administration of the DERT Fund.

e Technical Justification- The Illinois EPA’s Bureau of Land SRP has and will continue to
oversee identified releases and responses as provided under the DERT Fund Act. Adopting
updated rules that clearly reference the Illinois EPA and its duties under the DERT Fund
Act will help regulated persons respond to releases in a more efficient manner since the
regulator will be involved at all phases of the process and the regulations will reflect a
consistent policy. Leaving older rules that were tailored for another entity is not as
effective as allowing for new rules from the new regulatory unit.

e Economic Justification- The proposed rules are consistent with the Council’s past
administration of the DERT Fund, the rules currently applicable to the Illinois EPA’s

administration of the DERT Fund, and the DERT Fund Act. Therefore, the proposed rules
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do not create any new economic burden for drycleaners. In fact, combining the Illinois
EPA’s oversight expertise and program specific past knowledge with its new
responsibilities under the DERT Fund Act offers potentially faster review of issues and

eliminates any blurred lines of authority between the former Council and the Illinois EPA.

IV. REGULATORY PROPOSAL: ECONOMIC SCOPE AND IMPACT
The parties regulated under the proposed rules are the same parties regulated under the
currently applicable rules. The proposed rules are consistent with the Council’s past
administration of the DERT Fund, the rules currently applicable to the Illinois EPA’s
administration of the DERT Fund, and the DERT Fund Act. Therefore, the proposed rules do not

create any new economic burden for drycleaners.

V. SYNOPSIS OF TESTIMONY
The Illinois EPA anticipates calling James Jennings, Manager, Waste Reduction and
Compliance Section, Bureau of Land, Illinois EPA. Additionally, the Illinois EPA will have
additional staff available at hearing to assist in answering questions or comments, if necessary.
Written testimony from Mr. Jennings will be submitted prior to initial hearing in accordance with

the Board’s procedural rules.

VI. PUBLISHED STUDY OR RESEARCH PROJECT
In accordance with Title 35 of the Illinois Administrative Code, Section 102.202(e), “a
descriptive title or other description of any published study or research report used in developing
the rule” is required in the proposed regulations. Additionally, “a complete justification for the
inapplicability or unavailability” is required “when any information required under this section is

inapplicable or unavailable.” 35 Ill. Adm. Code 102.202(k). Neither a published study nor research
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report was used in developing the proposed regulations. Therefore, Section 102.202(e) is
inapplicable to the attached amendments.
VII. CONCLUSION
Based upon the forgoing, the Illinois EPA believes the most effective and efficient manner
for the Illinois EPA to administer the DERT Fund and other elements of the DERT Fund Act is
for the Board to adopt rules tailored to the Illinois EPA’s operations and oversight structure rather
than retain the currently applicable rules. A revision to the rules that address the authorities and
responsibilities under the DERT Fund Act, and clarification of those responsibilities as they
specifically relate to the Illinois EPA, will only help to further an understanding between the
Illinois EPA and the regulated community. Comprehensive rules speaking to the Illinois EPA’s
new responsibilities and authorities are included within this proposal.
WHEREFORE, the Illinois EPA respectfully requests the Board adopt the Illinois EPA’s
proposals above in their entirety and as submitted.
Respectfully submitted,

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

By: /s/ Kyle Nash Davis, Deputy General Counsel
/s/ John M. McDonough II. Assistant Counsel

DATED: February 9, 2021

1021 North Grand Avenue East
P.O. Box 19276

Springfield, Illinois 62794-9276
217/782-5544
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TITLE 35: ENVIROMENTAL PROTECTION
SUBTITLE N: DRYCLEANING
CHAPTER V: POLLUTION CONTROL BOARD

PART 1501
DRYCLEANER ENVIRONMENTAL RESPONSE
TRUST FUND PROGRAM

SUBPART A: GENERAL PROVISIONS

Section

1501.100 Scope and Purpose

1501.110 Applicability

1501.120 Severability

1501.130 Definitions

1501.140 Incorporations by Reference
1501.150 Limited Liability

1501.160 Recordkeeping and Audits
1501.170 Agency Authority and Inspections
1501.180 Penalties

1501.190 Review of Final Decisions
1501.195 Submissions and Certifications

SUBPART B: LICENSES

Section

1501.200 General Licensing Provisions
1501.210 Application Procedures
1501.220 Annual License Fee
1501.230 Drycleaning Green Solvents

SUBPART C: REMEDIAL ACTION CLAIMS

Section

1501.300 General Remedial Action Claims Provisions

1501.310 Eligibility

1501.320 Deductible Requirements

1501.330 Reimbursement Limitations

1501.340 Payment Prioritization

1501.350 Claim Procedures

1501.360 Administrative Assessments for Eligible Inactive Drycleaning Facilities

SUBPART D: INSURANCE CLAIMS

Section
1501.400 General Insurance Provisions
1501.410 Eligibility
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1501.420 Premium and Deductible Requirements
1501.430 Coverage Reimbursement Limitations
1501.440 Claim Prioritization

1501.450 Claim Procedures

AUTHORITY: Implementing and authorized by the Drycleaner Environmental Response Trust
Fund Act [415 ILCS 135] and Sections 27 & 28 of the Environmental Protection Act [415 ILCS

5/27 & 28].

SOURCE: AdoptedinR__ -

at __ 1Ill. Reg. , effective

SUBPART A: GENERAL PROVISIONS

Section 1501.100 Scope and Purpose

The purpose of this Part is to set forth rules for the Agency’s administration and implementation
of the Drycleaner Environmental Response Trust Fund Act [415 ILCS 135].

(Source: Former Section 1500.10 renumbered to Section 1501.100, and amended at I1l. Reg.
, effective .)

Section 1501.110 Applicability

This Part applies to owners and operators of drycleaning facilities, as defined in Section
1501.130.

Section 1501.120 Severability

If any provision of this Part or its application to any person or under any circumstances is
adjudged invalid, such adjudication shall not affect the validity of this Part as a whole or of any
portion not adjudged invalid.

Section 1501.130 Definitions

Except as stated in this Section, or unless a different meaning of a word or term is clear from the
context, the definition of words or terms in this Part will be the same as that applied to the same
words or terms in the Drycleaner Environmental Response Trust Fund Act (415 ILCS 135/1 et.

"Active drycleaning facility" means a drycleaning facility actively engaged in
drycleaning operations and licensed under this Part.

"Agency" means the lllinois Environmental Protection Agency [415 ILCS 135/5].

"Board" means the Illinois Pollution Control Board.
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“Chlorine-based solvent” means a drycleaning solvent containing one or more chlorine
atoms in its molecular structure.

"Claimant" means an owner or operator of a drycleaning facility who has applied for
reimbursement from the remedial account or who has submitted a claim under the
insurance account with respect to a release [415 ILCS 135/5].

"Council" means the Drycleaner Environmental Response Trust Fund Council, whose
authorities under the DERT Fund Act transferred to the Agency and the Board on July 1.
2020.

“DERT Fund Act” means the Drycleaner Environmental Response Trust Fund Act [415
ILCS 135/5].

"Drycleaner Environmental Response Trust Fund" or "Fund" means the fund created
under Section 10 of the DERT Fund Act [415 ILCS 135/5].

"Drycleaning facility" means a facility located in this State that is or has been engaged in
drycleaning operations for the general public, other than:

(1) a facility located on a United States military base;

(2) an industrial laundry, commercial laundry, or linen supply facility;

(3) a prison or other penal institution that engages in drycleaning only as part of
a Correctional Industries program to provide drycleaning to persons who are
incarcerated in a prison or penal institution or to resident patients of a State-
operated mental health facility;

(4) a not-for-profit hospital or other health care facility; or

(5) a facility located or formerly located on federal or State property [415 ILCS
135/5].

"Drycleaning machine with a solvent reclaimer" means a drycleaning machine that uses
(1) a petroleum-based or hydrocarbon-based solvent and (ii) a drying system in which the
drycleaning solvent vapors from the drying process are captured and not emitted into the
atmosphere. [415 ILCS 1500/20]

"Drycleaning machine without a solvent reclaimer" means a drycleaning machine that
uses (i) a petroleum-based or hydrocarbon-based solvent and (ii) a transfer process in
which the garments are cleaned in one machine and then transferred to a dryer that does
not recapture the drycleaning solvent remaining in the garments. The dryer emits the
solvent vapors directly into the atmosphere. [415 ILCS 1500/20]

"Drycleaning operations" means drycleaning of apparel and household fabrics for the
general public, as described in Standard Industrial Classification Industry No. 7215 and
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No. 7216 in the Standard Industrial Classification Manual (SIC) by the Technical
Committee on Industrial Classification [415 ILCS 135/5].

"Drycleaning solvent" means any and all nonaqueous solvents, including but not limited
to a chlorine-based or petroleum-based formulation or product, including green solvents,
that are used as a primary cleaning agent in drycleaning operations. [415 ILCS 135/5]]

“Emergency” or “emergency action” means a situation or an immediate response to a
situation to protect public health or safety. ‘Emergency’ or ‘emergency action’ does not
mean removal of contaminated soils, recovery of free product, or financial hardship. An
‘emergency’ or ‘emergency action’ would normally be expected to be directly related to
a sudden event or discovery and would last until the threat to public health or safety is
mitigated [415 ILCS 135/5].

“EPAct” means the Illinois Environmental Protection Act [415 ILCS 5/1 et. seq.].

"Green solvent" means a drycleaning solvent evaluated and classified by the Council or
Board as biodegradable and that. if released into the environment, would not require
remedial action under State or federal law or regulations.

“Hydrocarbon-based solvent” has the same meaning as the term “petroleum-based
solvent.”

"Inactive drycleaning facility" means a drycleaning facility that is not being used for
drycleaning operations and is not registered under the DERT Fund Act or licensed under
Subpart B of this Part [415 ILCS 1500/20].

"No Further Remediation Letter" means a letter provided by the Agency pursuant to
Section 58.10 of Title XVII of the EPAct [415 ILCS 135/5].

"Operator" means a person or entity holding a business license to operate a licensed
drycleaning facility or the business operation of which the drycleaning facility is a part
[415 ILCS 135/5].

"Owner" means (1) a person who owns or has possession or control of a drycleaning
facility at the time a release is discovered, regardless of whether the facility remains in
operation or (2) a parent corporation of the person under item (1) of this definition [415

ILCS 135/5].

"Parent corporation" means a business entity or other business arrangement that has
elements of common ownership or control or that uses a long-term contractual
arrangement with a person to avoid direct responsibility for conditions at a drycleaning
facility [415 ILCS 135/5].

"Person" means an individual, trust, firm, joint stock company, corporation, consortium,
joint venture, or other commercial entity [415 ILCS 135/5].
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“Petroleum-based solvent” means a drycleaning solvent containing a hydrocarbon
mixture.

"Program year" means the period beginning on July 1 and ending on the following June
30415 ILCS 135/5].

"Release" means any spilling, leaking, emitting, discharging, escaping, leaching, or
dispersing of drycleaning solvents from a drycleaning facility to groundwater, surface
water, or subsurface soils [415 ILCS 135/5].

"Remedial action" means activities taken to comply with Sections 58.6 and 58.7 of the
Environmental Protection Act and rules adopted by the Board under those Sections [415

ILCS 135/5].

"Service provider" means a consultant, testing laboratory, monitoring well installer, soil
boring contractor, other contractor, lender, or any other person who provides a product
or service for which a claim for reimbursement has been or will be filed against the
Fund, or a subcontractor of such a person [415 ILCS 135/5].

“Site Remediation Program” or “SRP” means Title XVII of the EPAct and rules adopted
thereunder.

(Source: Former Section 1500.20 renumbered to Section 1501.130. and amended at  Ill. Reg.
, effective J)

Section 1501.140 Incorporations by Reference

None.

Section 1501.150 Limited Liability

a) The State, the General Revenue Fund, and any other fund of the State, other than
the Drycleaner Environmental Response Trust Fund, shall not be liable for a
claim or cause of action in connection with a drycleaning facility not owned or
operated by the State or an agency of the State. All expenses incurred by the
Fund shall be payable solely from the Fund and no liability or obligation shall be
imposed upon the State. The State is not liable for a claim presented against the
Fund [415 ILCS 135/10].

b) The liability of the Fund is limited to the extent of coverage provided by the
account under which a claim is submitted, subject to the terms and conditions of
that coverage. The liability of the Fund is further limited by the moneys made
available to the Fund, and no remedy shall be ordered that would require the
Fund to exceed its then current funding limitations to satisfy an award or which
would restrict the availability of moneys for higher priority sites [415 ILCS

135/10].
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9]

An award or reimbursement made from the Fund under the DERT Fund Act shall

be the claimant's exclusive method for the recovery of the costs of drycleaning
facility remediation [415 ILCS 135/55].

If a person conducts a remedial action activity for a release at a drycleaning
facility site, whether or not the person files a claim under the DERT Fund Act or

this Part, the claim and remedial action activity conducted are not evidence of
liability or an admission of liability for any potential or actual environmental
pollution or damage [415 ILCS 135/55].

The Fund, including but not limited to insurance coverage offered under the
insurance account, is not subject to the provisions of the Illinois Insurance Code.
Notwithstanding any other provision of law, the Fund shall not be considered an
insurance company or an insurer under the laws of this State and shall not be a
member of nor be entitled to a claim against the Illinois Insurance Guaranty
Fund [415 ILCS 135/35].

The limitations contained within Section 58.9 of the EPAct do not apply to this
Part.

Section 1501.160 Recordkeeping and Audits

a)

Owners or operators must maintain all information and data used or necessary to
comply with this Part, including but not limited to information and data used in
the preparation of or to support all applications, licenses, licensing fee payments,
solvent invoices, solvent logs, ownership information, reports, plans, budgets,
reimbursement requests, and insurance claims. All information must be
maintained at the drycleaning facility or at an Illinois location specified in the
owner or operator’s license application under Section 1501.210 and in accordance
with accepted business practices and appropriate accounting procedures and

practices.

The Agency or its duly authorized representatives must have access to the
information required to be maintained under this Part, during normal business
hours, for the purpose of inspection, audit, and copying. Owners or operators
must provide proper facilities for such access, inspection and copying.

Owners or operators must maintain the information set forth in subsection (a) and
make such available to the Agency until the later in time of either:

1 The expiration of three (3) years after expiration of the owners’ or
operators’ final annual license;

2) The expiration of three (3) years after expiration of the owners’ or
operators’ final financial insurance for environmental liability;
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3)

7

The expiration of three (3) years after the date the owner or operator files
an Agency issued No Further Remediation Letter under Subpart F of 35
I1l. Adm. Code 740;

The expiration of three (3) years after the Agency issues approval of the
owners’ or operators’ final remedial action claim:

The expiration of three (3) years after the Agency issues approval of the
owners’ or operators’ final insurance claim;

For information relating to an appeal, litigation, or other dispute or legal
claim, the expiration of three (3) vears after the date of the final
disposition of any such appeal, litigation, or other dispute or legal claim:
or

The expiration of any other applicable record retention period.

Section 1501.170 Agency Authority and Inspections

a)

All of the general powers necessary and convenient to implement and administer

the DERT Fund Act are, except as otherwise provided in the DERT Fund Act,

hereby vested in and may be exercised by the Agency, including, but not limited

to, the powers described in Section 25 of the DERT Fund Act [415 ILCS 135/12].

1)

Except as otherwise provided by law, the Agency may inspect any
document in the possession of an owner, operator, service provider, or
any other person if the document is relevant to a reimbursement claim or
insurance claim, or may inspect a drycleaning facility for which a claim
for benefits under the DERT Fund Act has been submitted [415 ILCS

135/25(a)(7)].

The Agency may, in accordance with constitutional limitations, enter at all
reasonable times upon any private or public property for the purpose of
inspecting and investigating to ascertain possible violations of the DERT
Fund Act, any rule adopted under the DERT Fund Act including this Part,
or any order entered pursuant to the DERT Fund Act [415 ILCS

135/25(8)].

Nothing under the DERT Fund Act or this Part shall limit or otherwise impact the

authorities granted to the Agency under the EPAct or any other authority of the

Agency under law or statute, including but not limited to inspection, investigation,

and enforcement authorities related to potential violations of the EPAct, rules

adopted thereunder, or orders entered under the EPAct.
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Section 1501.180 Penalties

a)

Except as otherwise provided in Section 69 of the DERT Fund Act, any person
who violates any provision of the DERT Fund Act, this Part, or any license or
registration or term of condition thereof, or that violates any Council, Board, or
court order entered under the DERT Fund Act, shall be liable for a civil penalty
as provided in Section 69 of the DERT Fund Act [415 ILCS 135/69(a)].

In addition to all other civil and criminal penalties provided by law, any person
who knowingly makes to the Agency or Department of Revenue an oral or written
Statement that is false, fictitious, or fraudulent and that is materially related to or
required by the DERT Fund Act or this Part commits a Class 4 felony, and each
such statement or writing shall be considered a separate Class 4 felony. A person
who, after being convicted under Section 69.5 of the DERT Fund Act, violates
that Section a second or subsequent time commits a Class 3 felony. [415 ILCS

135/69.5]

If the Agency becomes aware of a violation of the DERT Fund Act or this Part, it
may refer the matter to the Attorney General for recovery of Fund moneys or
enforcement as provided within Sections 50, 69, or 69.5 of the DERT Fund Act.

The Agency shall follow the provisions of Section 31 of the EPAct (415 ILCS
5/31) regarding notice, complaint and hearing. The Agency further may utilize
any other statutory authority of the EPAct to respond to conditions at a
drycleaning facility subject to this Part.

The Attorney General may also, at the request of the Agency, or on his or her own
motion, institute a civil action for an injunction, prohibitory or mandatory, to
restrain violations of the DERT Fund Act, this Part, any license or term of a
license, or any Council, Board, or court order entered pursuant to the DERT
Fund Act or this Part, or to require other actions as may be necessary to address
violations thereof [415 ILCS 135/69].

Section 1501.190 Review of Final Decisions

All final Agency decisions made pursuant to this Part shall be subject to review in the manner

provided for the review of permit decisions under Section 40 of the Environmental Protection Act

[415 ILCS 135/77(a)].

Section 1501.195 Submissions and Certifications

a)

b)

All submittals to the Agency under this Part must be in the form and in a format
prescribed by the Agency.

All submittals must be mailed or delivered electronically if an electronic form and
format is prescribed, to an address designated by the Agency. Submittals are
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deemed received by the Agency on the date of receipt of such and the Agency’s
date of receipt shall be conclusive.

All budgets and requests for reimbursement submitted under this Part must
contain the following certification from a Licensed Professional Engineer or
Licensed Professional Geologist.

I certify under penalty of law that all activities that are the subject of this
budget or request for reimbursement were conducted under my
supervision or were conducted under the supervision of another Licensed
Professional Engineer or Licensed Professional Geologist and reviewed by
me; that this budget or request for reimbursement and all attachments were
prepared under my supervision; that, to the best of my knowledge and
belief, the work described in the budget or request for reimbursement has
been completed in accordance with the Drycleaner Environmental
Response Trust Fund Act [415 ILCS 135], 35 Ill. Adm. Code 1501, and
generally accepted standards and practices of my profession; and that the
information presented is accurate and complete. 1 am aware there are
significant penalties for submitting false statements or representations to
the Agency, including but not limited to fines, imprisonment, or both as
provided in Section 69.5 of the Drycleaner Environmental Response Trust
Fund Act [415 ILCS 135/69.5].

SUBPART B: LICENSES

Section 1501.200 General Licensing Provisions

a)

b)

No drycleaning facility in this State shall be operated without a license issued by
the Agency for that facility.

License renewal applications should be submitted to the Agency at least thirty
(30) calendar days prior to expiration. The owner or operator of a drycleaning
facility that is obtaining an initial license for the facility must submit a license
application to the Agency and obtain a license prior to the facility commencing

operations.

Annual licenses under this Part shall be issued by the Agency for a calendar year.
A license shall expire at the end of the calendar year for which it was issued
unless renewed for the next calendar year under Section 1501.210.

The Agency may issue an annual license for an active drycleaning facility after
processing an applicant’s submission of a completed license application and
proof of licensing fee payment as specified in Section 1501.210.

If the facility is enrolled in the SRP. all SRP fees due have been paid.
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h)

Any of the following may result in the Agency issuing a license revocation:

1

2)

Failure of the owner or operator to maintain continuous environmental
liability coverage under Section 1501.300(c).

The Agency determines that the drycleaning facility is not in compliance
with this Part.

License Revocation.

1

3)

Prior to revoking a drycleaner license the Agency shall provide written
notice of revocation to the owner or operator. The notice shall include the

following:

A) The reasons for the notice of revocation; and

B) Citations to statutory or regulatory provisions upon which the
notice of revocation is based.

The owner or operator shall have forty-five (45) calendar days from
receipt of the notice of revocation to respond in writing. If, after
expiration of the response period and review of any response submitted by
the owner or operator, the Agency determines revocation is still warranted
the Agency shall revoke the license. The revocation shall be provided in
writing and include the following:

A) The reasons for the license revocation; and

B) Citations to statutory or regulatory provisions upon which the
license revocation is based.

The burden of proof is on the owner or operator in such proceeding.

A license revocation under this Section is effective upon the date of the Agency’s

letter rendering a final determination on the matter.

Section 1501.210 Application Procedures

a)

All owners or operators seeking or renewing a license under this Part must apply

on forms and in a format prescribed by the Agency. Applications must include,

but shall not be limited to, the following:

1) Proof of payment of the appropriate annual license fee to the Illinois

Department of Revenue.

2) A certification by the applicant that:
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A) All hazardous waste stored at the drycleaning facility is stored in
accordance with all applicable federal and state laws and regulations;

B) All hazardous waste transported from the drycleaning facility is
transported in accordance with all applicable federal and state laws
and regulations; and

C) The applicant has successfully completed all continuing education
requirements adopted by the Board [415 ILCS 135/60(b)].

3) Ifthe owner or operator of the drycleaning facility has previously received or
1s currently receiving reimbursement from the Fund for the costs of a remedial
action, proof of compliance with Section 1501.300(c).

Section 1501.220 Annual License Fee

a) Annual fees shall not be refunded nor prorated. The annual license fees are as
follows:

§e) One thousand five hundred dollars ($1,500) for a drycleaning facility that
uses:

A) Fifty (50) gallons or less of chlorine-based or green drycleaning
solvents annually;

B) Two hundred and fifty (250) or less gallons annually of
hydrocarbon-based solvents in a drycleaning machine equipped
with a solvent reclaimer; or

(@) Five hundred (500) gallons or less annually of hydrocarbon-based
drycleaning solvents in a drycleaning machine without a solvent
reclaimer.

2) Two thousand two hundred and fifty dollars ($2,250) for a drycleaning
facility that uses:

A) more than fifty (50) gallons but not more than one hundred (100)
gallons of chlorine-based or green drycleaning solvents annually;

B) more than two hundred and fifty (250) gallons but not more than
five hundred (500) gallons annually of hydrocarbon-based solvents
in a drycleaning machine equipped with a solvent reclaimer; or

(@) more than five hundred (500) gallons but not more than one
thousand (1,000) gallons annually of hydrocarbon-based
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drycleaning solvents in a drycleaning machine without a solvent
reclaimer.

Three thousand dollars ($3.000) for a drycleaning facility that uses:

A) more than one hundred (100) gallons but not more than one
hundred and fifty (150) gallons of chlorine-based or green
drycleaning solvents annually:

B) more than five hundred (500) gallons but not more than seven
hundred and fifty (750) gallons annually of hydrocarbon-based
solvents in a drycleaning machine equipped with a solvent
reclaimer; or

(@) more than on thousand (1,000)0 gallons but not more than one
thousand five hundred (1,500) gallons annually of hydrocarbon-
based drycleaning solvents in a drycleaning machine without a
solvent reclaimer.

Three thousand seven hundred and fifty dollars ($3.750) for a drycleaning

facility that uses:

A) more than one hundred and fifty (150) gallons but not more than
two hundred (200) gallons of chlorine-based or green drycleaning
solvents annually:

B) more than seven hundred and fifty (750) gallons but not more than
1.000 gallons annually of hydrocarbon-based solvents in a
drycleaning machine equipped with a solvent reclaimer; or

(@) more than one thousand five hundred (1,500) gallons but not more
than two thousand (2,000) gallons annually of hydrocarbon-based
drycleaning solvents in a drycleaning machine without a solvent
reclaimer.

Four thousand five hundred dollars ($4.500) for a drycleaning facility that

uscs:

A) more than two hundred (200) gallons but not more than two
hundred and fifty (250) gallons of chlorine-based or green
drycleaning solvents annually:

B) more than one thousand (1,000) gallons but not more than on
thousand two hundred and fifty (1,250) gallons annually of
hydrocarbon-based solvents in a drycleaning machine equipped
with a solvent reclaimer; or
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(@) more than two thousand (2,000) gallons but not more than two
thousand five hundred (2,500) gallons annually of hydrocarbon-
based drycleaning solvents in a drycleaning machine without a
solvent reclaimer.

Five thousand dollars ($5.000) for a drycleaning facility that uses:

A) more than two hundred and fifty (250) gallons of chlorine-based or
green drycleaning solvents annually;

B) more than one thousand two hundred and fifty (1,250) gallons
annually of hydrocarbon-based solvents in a drycleaning machine
equipped with a solvent reclaimer: or

(@) more than two thousand five hundred (2,500) gallons annually of
hydrocarbon-based drycleaning solvents in a drycleaning machine
without a solvent reclaimer.

Five thousand dollars ($5.,000) for a drycleaning facility that uses more
than four thousand (4.000) gallons annually of hydrocarbon-based
solvents in a drycleaning machine equipped with a solvent reclaimer.

For purposes of this Section, an owner or operator shall determine the quantity of

drycleaning solvents per calendar vear as follows:

1)

For initial license calendar years, the owner or operator shall estimate the
quantity of drycleaning solvents that will be used at the facility during the
initial year. A fee assessed under this subsection (b)(1) is subject to
audited adjustment if actual drycleaning solvent use for the initial license
calendar year is greater than estimated.

In the case of renewal, the owner or operator shall determine the quantity
of drycleaning solvents used at the drycleaning facility annually based
upon the quantity used at the facility during the preceding calendar year.

In the case of an owner or operator who uses both chlorine-based and
hydrocarbon-based drycleaning solvents at the drycleaning facility, the
quantity of drycleaning solvents used at the drycleaning facility annually
shall be determined as follows:

A) using a multiplier of ten (10) for chlorine-based drycleaning
solvents to determine an equivalent value based upon one gallon of
chlorine-based drycleaning solvents having an equivalent value of
10 gallons of hydrocarbon-based drycleaning solvents for facilities
not using a drycleaning machine equipped with a solvent
reclaimer.
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B) using a multiplier of five (5) for chlorine-based drycleaning
solvents to determine an equivalent value based upon one gallon of
chlorine-based drycleaning solvents having an equivalent value of
5 gallons of hydrocarbon-based drycleaning solvents for facilities
using a drycleaning machine equipped with a solvent reclaimer.

4) In the case of an owner or operator who uses hydrocarbon-based solvents
at a drycleaning facility that has both one or more drycleaning machines
with a solvent retainer and one or more drycleaning machines without a
solvent reclaimer, the total usage will be determined by applying the
number of drycleaning machines with a solvent reclaimer to the total
number of drycleaning machines at the facility to arrive at a percentage of
drycleaning machines with a solvent reclaimer. This percentage will be
applied to the total gallons of hydrocarbon-based solvent used and
multiplied by a factor of two (2) to convert the gallonage to the equivalent
of a drycleaning machine without a solvent reclaimer.

Section 1501.230 Drycleaning Green Solvent

a) In determining if a drycleaning solvent is a green solvent, the manufacturer and/or
distributor of the solvent must present to the Agency the solvent’s material safety
data sheet, the material safety data sheet of the detergents used in conjunction
with the solvent, and such other information the Agency deems necessary to
determine if the solvent should be classified as a green solvent.

b) Under a request for a solvent to be classified as a green solvent, the Agency shall
review the information submitted under this Section and provide a
recommendation to the Board regarding whether the solvent should be classified
as a green solvent. If the Board determines the solvent should be classified as a
green solvent it shall amend this rule to list the solvent as a green solvent. The
classification shall become effective on the date the amended rule becomes
effective.

c) Prior to July 1, 2020 the following solvents were determined by the Council to be
green solvents. These solvents shall remain classified as green solvents unless the
Board changes their classification by an amendment to this rule:
1) Carbon Dioxide (CO»);
2) Propylene Glycol Ether DPnB; and
3) Green Earth.

(Source: Former Section 1500.30 renumbered to Section 1501.200 - 220, 1500.55 (b) and (c)
renumbered to 1501.230 (a) and (b) and amended at __1ll. Reg. , effective J)
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SUBPART C: REMEDIAL ACTION CLAIMS

Section 1501.300 General Remedial Action Claims Provisions

a)

The Fund provides reimbursement to eligible claimants for eligible costs of
remedial action incurred in response to releases of drycleaning solvent at their
drycleaning facilities.

Eligible claimants must enroll in the Agency’s Site Remediation Program and
conduct remedial action under approval of the Agency in accordance with Title
XVII of the EPAct and regulations adopted thereunder

The owner or operator of an active drycleaning facility that has previously
received or is currently receiving reimbursement for the costs of a remedial
action shall maintain continuous financial assurance for environmental liability
coverage in the amount of at least $500,000 for that facility until January 1, 2030.

Failure to comply with this requirement will result in the revocation of the
drycleaning facility’s existing license and in the inability of the drycleaning
facility to obtain or renew a license. [415 ILCS 135/40(1)]

Section 1501.310 Eligibility

a)

The following persons are eligible for reimbursement from the Fund for eligible
remedial action costs:

1) In the case of a facility that is an active drycleaning facility licensed at the
time a remedial claim is submitted, the owner or operator of the
drycleaning facility.

2) In the case of a facility that is an inactive drycleaning facility at the time a
remedial claim is submitted, an owner or operator of the inactive facility
who was also the licensed owner or operator of the facility when it was an
active drycleaning facility.

A completed application for remedial action benefits must have been submitted to
the Council on or before June 30, 2005.

In addition to the requirements of subsections (a) and (b) of this Section, an
eligible claimant requesting reimbursement of eligible costs from the Fund shall
meet all of the following:

1) The release was discovered on or after July 1, 1997 and before July 1,
2006.

2) The claimant demonstrates that the source of the release is from the
claimant's drycleaning facility.
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3)

At the time the release was discovered by the claimant, the claimant and

the drycleaning facility were in compliance with the Agency reporting and

technical operating requirements.

The claimant reported the release in a timely manner in accordance with

State law.

The drycleaning facility site is enrolled in the Site Remediation Program

established under Title XVII of the Environmental Protection Act.

If the claimant is the owner or operator of an active drycleaning facility,

the claimant must ensure the following:

4)

B)

All drycleaning solvent wastes generated at the drycleaning facility
are managed in accordance with applicable State waste
management laws and rules.

There is no discharge of wastewater from drycleaning machines,
or of drycleaning solvent from drycleaning operations, to a
sanitary sewer or septic tank or to the surface or in groundwater.

The drycleaning facility has a containment dike or other
containment structure around each machine, item of equipment,
drycleaning area, and portable waste container in which any
drycleaning solvent is utilized, which is capable of containing
leaks, spills, or releases of drycleaning solvent from that machine,
item, area, or container. The containment dike or other
containment structure shall be capable of at least the following:

i) containing a capacity of one hundred and ten percent
(110%) of the drycleaning solvent in the largest tank or
vessel within the machine;

i) containing one hundred percent (100%) of the drycleaning
solvent of each item of equipment or drycleaning area; and

iii) containing one hundred percent (100%) of the drycleaning
solvent of the largest portable waste container or at least
ten percent (10%) of the total volume of the portable waste
containers stored within the containment dike or structure,
whichever is greater.

Those portions of diked floor surfaces on which a drycleaning
solvent may leak, spill, or otherwise be released are sealed or
otherwise impervious.
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E) All drycleaning solvent is delivered to drycleaning facilities by
means of closed, direct-coupled delivery systems.

An active drycleaning facility has maintained continuous financial
[insurance] for environmental liability coverage in the amount of at least
$3500,000 at least since the date of award of benefits from the Fund or July
1, 2000, whichever is earlier [415 ILCS 135/40].

A) An uninsured drycleaning facility that filed an application for
insurance with the Fund by January 1, 2004, obtained insurance
through that application, and maintained that insurance coverage
continuously shall be considered to have conformed with the
requirements of this subsection (c)(7). To conform with this
requirement the owner or operator must pay the equivalent of the
total premiums due for the period beginning June 30, 2000
through the date of application plus a 20% penalty of the total
premiums due for that period [415 ILCS 135/40].

B) For purposes of remedial claim eligibility, an active drycleaning
facility that obtains financial insurance for environmental liability
coverage, provided by Fund insurance coverage, is considered to
have maintained continuous financial insurance for environmental
liability if the owner or operator maintained continuous insurance
coverage throughout each program year, including payment of all
insurance premiums within each calendar year of coverage.
Continuous financial insurance shall be considered maintained for
purposes of this subsection (7) even when a gap in insurance
coverage occurs due to late renewal, so long as the insurance
coverage is renewed within the coverage year within which the gap
appears and all premiums due were paid during such coverage

year.

Section 1501.320 Deductible Requirements

The following deductibles shall apply before any reimbursement from the Fund for eligible costs

relating to a release may be made:

a) Active Drycleaning Facility Deductible

1)

If. by January 1, 2008, an eligible claimant submitting a claim for an
active drycleaning facility completed site investigation and submitted to
the Council a complete remedial action plan for the site, then the eligible
claimant is responsible for the first $5,000 of eligible investigation costs
and for the first $10,000 of eligible remedial action costs incurred in
connection with the release from the drycleaning facility and is only
eligible for reimbursement for costs that exceed those amounts, subject to
any other limitations of the DERT Fund Act [415 ILCS 135/40(e)(1)].
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b)

2)

Any eligible claimant submitting any other claim for an active drycleaning
facility is responsible for the first $5,000 of eligible investigation costs and

for the first $15,000 of eligible remedial action costs incurred in

connection with the release from the drycleaning facility, and is only
eligible for reimbursement for costs that exceed those amounts, subject to
any other limitations of the DERT Fund Act [415 ILCS 135/40(e)(1)].

Inactive Drycleaning Facility Deductible

1)

If. by January 1, 2008, an eligible claimant submitting a claim for an
inactive drycleaning facility completed site investigation and submitted to
the Council a complete remedial action plan for the site, then the claimant
is responsible for the first $10,000 of eligible investigation costs and for
the first $10,000 of eligible remedial action costs incurred in connection
with the release from that drycleaning facility, and is only eligible for
reimbursement for costs that exceed those amounts, subject to any other
limitations of the DERT Fund Act [415 ILCS 135/40(e)(2)].

Any eligible claimant submitting any other claim for an inactive
drycleaning facility is responsible for the first $15,000 of eligible
investigation costs and for the first $15,000 of eligible remedial action
costs incurred in connection with the release from the drycleaning facility,
and is only eligible for reimbursement for costs that exceed those amounts,
subject to any other limitations of the DERT Fund Act [415 ILCS

135/40(e)(2)].

Section 1501.330 Reimbursement Limitations

a)

b)

)

Reimbursement shall be limited to costs reviewed and approved within budgets

submitted and approved in accordance with this Part.

Reimbursement shall be paid only for releases discovered on or after July 1, 1997,

and on or before June 30, 2006.

Maximum Reimbursement Amounts

1

For each active drycleaning facility, subsequent to meeting the applicable
deductible requirements of Section 1501.320. reimbursement shall not
exceed three hundred thousand dollars ($300.000) per drycleaner facility.

For each inactive drycleaning facility, subsequent to meeting the
applicable deductible requirements of Section 1501.320, reimbursement
shall not exceed fifty thousand dollars ($50.000) per drycleaner facility.

Reimbursement shall be paid based on the availability of funds in the Fund, and

on claimant’s compliance with the claim procedures in Section 1501.350, as
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b

applicable. Reimbursement will not be paid in advance of remedial action work
and Agency approval of such work.

Reimbursement shall not be made for any remedial action costs that have not been
approved in a budget by the Council or the Agency prior to the commencement of
work.

Unless an emergency exists, as defined in Section 1501.130, reimbursement is
contingent upon the claimant following all applicable steps and claim procedures
set forth in this Subpart, associated regulations within Title XVII of the

EPAct and regulations promulgated thereunder.

Reimbursement shall not be provided for ineligible costs. Ineligible costs include,
but are not limited to, the following:

1) Preparation of claim submittals.

2) Removal of soil that is not contaminated.

3) Installation, removal, transport, storage or disposal of drycleaning
systems.

4) Cleaning, repairs, and maintenance of drycleaning systems.

5) Markups on subcontractor costs.

6) Legal fees.

7 Third party claims other than remediation of soil or groundwater
contamination.

8) Deductibles applicable under Section 1501.320.

9) Costs not approved by the Council or the Agency prior to the

commencement of work.

If a claimant has pollution liability insurance coverage other than coverage
provided by the insurance account under the DERT Fund Act and this Part, that
coverage shall be primary. Reimbursement from the remedial account of the
DERT Fund shall be limited to the deductible amounts under the primary
coverage and the amount that exceeds the policy limits of the primary coverage,
subject to the deductible amounts established under the DERT Fund Act and this
Part. [415 ILCS 135/(£)(9)]

Costs of corrective action or indemnification incurred by a claimant which have
been paid to a claimant under a policy of insurance other than the insurance
provided under Subpart D, another written agreement, or a court order are not
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eligible for reimbursement. A claimant who receives payment under such a
policy, written agreement, or court order shall reimburse the State to the extent
such payment covers costs for which payment was received from the Fund. Any
moneys received by the State under this subsection shall be deposited into the
Fund [415 ILCS 135/40].

Section 1501.340 Payment Prioritization

a)

The Agency shall prioritize approved claims for reimbursement from the Fund
whenever it determines there are not sufficient funds to pay all approved
reimbursement claims. In prioritizing approved claims for reimbursement, the
Agency shall consider, at a minimum, the following:

1) the degree to which human health and the environment is impacted by the
release;
2) the reduction of risk to human health and environment derived from

remedial action compared to the cost of the remedial action:

3) the present and planned uses of the impacted property;

4) whether the facility is currently licensed, insured, and all fees and
premiums due under this Part have been paid; and

5) whether the claimant failed to provide requested information or

documentation after being notified under Section 1501. 340(b).

If the Agency prioritizes approved claims for reimbursement under subsection (a)
of this Section, the Agency shall post an approved reimbursement claims
prioritization list on its website.

Section 1501.350 Claim Procedures

a)

All claims for reimbursement received by the Agency on or after the effective
date of this Part must be reviewed in accordance with this Part. Claims received
prior to the effective date of this Part shall be reviewed in accordance with the
rules in effect at the time of claim submission. Except as provided in Section 77
of the DERT Fund Act, the Agency shall not review or modify a final
determination made by the Council or the Council’s contractor prior to July 1,
2020.

Budgets

1) To obtain approval of reimbursable remedial action costs a claimant must
submit a budget to the Agency for review and approval prior to the
commencement of work. The Agency shall not accept a budget unless a
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corresponding SRP plan has been submitted for such budget in accordance
with and satisfying the requirements of 35 Ill. Adm. Code 740.

2) The budget must be submitted on forms and in a format prescribed by the
Agency and must include, at a minimum, the following:

A) Identification of the claimant and the remediation site, including
but not limited to, the following:

i) The full legal name, address and telephone number of the
claimant, and any contact person to whom inquiries and
correspondence should be addressed:

The address, site name, tax parcel identification number(s),
and Agency-issued site identification number for the
remediation site and the date of acceptance of the site into
the SRP; and

B

iii) The Federal Employer Identification Number (FEIN) or
Social Security Number (SSN) of the claimant.

B) Line item estimates of the eligible remedial action costs for which
the claimant will seek reimbursement including, but not limited to,

the following:

i) Site investigation activities: drilling costs; physical soil
analysis; monitoring well installation: soil and/or water
disposal costs from drilling activities: and soil gas

sampling.
i) Sampling and analysis activities: soil analysis costs;

groundwater analysis costs: soil gas analysis costs: and
groundwater purge water disposal costs.

iii) Remedial activities: groundwater remediation costs; soil
excavation and soil disposal costs; soil remediation costs;
backfill costs; groundwater remediation costs; and
installation of building control technologies.

iv) SRP plan and report preparation costs.

3) The original budget and one copy, both in paper form, must be mailed to
the address designated by the Agency on the forms.

4) If, following the approval of a budget, the corresponding SRP plan is
amended or the budget needs to be amended, the claimant must submit an
amended budget for review in accordance with this Part.
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The Agency must review the budget in conjunction with the corresponding

SRP plan to determine whether the estimated costs submitted are eligible

remedial action costs and whether the costs estimated for the activities are

reasonable.

A)

To be eligible for eventual reimbursement from the Fund, costs
must be within the range of usual and customary rates for similar
or equivalent goods or services, incurred in performance of
remediation work approved by the Agency, and necessary to
respond to the release for which the claimant is seeking
reimbursement from the Fund [415 ILCS 135/40].

The Agency’s budget review must consist of a detailed review of
the costs associated with each element necessary to accomplish the
response to the identified release under the EPAct and 35 Ill. Adm
Code 740. Items to be reviewed must include, but are not limited
to, costs associated with any materials, activities, or services that
are included in the SRP plan. The claimant must demonstrate that
all costs are within the range of usual and customary rates for
similar or equivalent goods or services, incurred in performance of
remediation work approved by the Agency, and necessary to
respond to the release for which the claimant is seeking
reimbursement from the Fund.

Upon completion of the review, the Agency must issue a letter to the

claimant approving, disapproving, or modifying the remedial action costs

submitted in the budget. The following procedures, at a minimum, apply

regarding Agency determinations:

A)
B)

The Agency's budget determination shall be provided in writing.

The Agency may combine the notification of its budget
determination with the notification of its final determination on the
corresponding SRP plan.

If costs in a budget are disapproved or approved with modification,
the written notification of the Agency’s budget determination shall
contain the following:

1) An explanation of the specific type of information or
documentation, if any, that the Agency finds the claimant
did not provide:

i) The reasons for the disapproval or modification; and
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E)

iii) Citations to statutory or regulatory provisions upon which
the determination is based.

If the Agency disapproves an SRP plan or approves an SRP plan
with conditions, in accordance with 35 I1l. Adm. Code 740, the
Agency may return the corresponding budget to the claimant
without review. If an amended SRP plan is submitted in response
to the Agency’s action, the claimant may submit an amended
budget for review. A claimant may also submit an amended
budget in response to the Agency’s approval of an SRP plan with
conditions.

The burden of proof is on the claimant in any review.

The Agency shall not reimburse a cost from the Fund unless the

corresponding work has been approved in an SRP plan in accordance with

35 I1l. Adm. Code Part 740 and the cost has been approved in a budget in

accordance with the requirements of this Part.

Reimbursement Requests

1)

After completing the work approved in an SRP plan with a corresponding

approved budget. a claimant may submit a reimbursement request to the

Agency for such work.

The reimbursement request must be submitted on forms and in a format

prescribed by the Agency and must include, at a minimum, the following

information:

A)

Identification of the claimant and the remediation site, including
but not limited to:

1) The full legal name, address and telephone number of the
claimant and any contact person to whom inquiries and
correspondence should be addressed:

The address, site name, tax parcel identification number(s),
and Agency-issued site identification number for the
remediation site and the date of acceptance of the site into
the SRP; and

E

iii) The Federal Employer Identification Number (FEIN) or
Social Security Number (SSN) of the claimant.

Line item costs that the claimant incurred for the development and
implementation of the SRP plan, including but not limited to:
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1) Site investigation activities: drilling costs; physical soil
analysis; monitoring well installation; soil and/or water
disposal costs from drilling activities: and soil gas

sampling.
ii) Sampling and analysis activities: soil analysis costs;

groundwater analysis costs: soil gas analysis costs: and
groundwater purge water disposal costs.

iii)  Remedial activities: groundwater remediation costs; soil
excavation and soil disposal costs; soil remediation costs;
backfill costs; groundwater remediation costs; and
installation of building control technologies.

iv) SRP plan and report preparation costs.

All invoices, bills, and payment documentation related to the
incurred line item costs, above.

An IRS Form W-9 completed by the claimant.

A designation of the claimant’s address to which payment, if
approved, and notice of final action on the request are to be sent.

The Agency must review the reimbursement request to determine whether

the submitted actual costs fall within the previously approved budget, and

otherwise comply with this Part, 35 Ill. Adm. Code 740, the EPAct, and

the DERT Fund Act.

A)

To be eligible for reimbursement from the Fund, costs must be
within the range of usual and customary rates for similar or
equivalent goods or services, incurred in performance of
remediation work approved by the Agency, and necessary to
respond to the release for which the claimant is seeking
reimbursement from the Fund [415 ILCS 135/40].

The Agency's review may include a review of any or all elements
and supporting documentation relied upon by the claimant in
developing the reimbursement request, including but not limited to
a review of invoices or receipts supporting all claims. The review
also may include the review of any plans, budgets, or reports
previously submitted for the site to ensure that the request is
consistent with work proposed and actually performed in
conjunction with the site.




Electronic Filing: Received, Clerk's Office 2/9/2021 **R2021-019**

(@) Costs must be less than or equal to the costs approved in the
corresponding budget. The Agency shall not reimburse for costs in
excess of approved eligible costs.

D) Work crossing multiple line items, as well as transferring funds
between line items, is prohibited.

4) Upon completion of the review, the Agency must issue a letter to the
claimant approving, denying, or modifying the remedial action costs
submitted in the reimbursement request. The following considerations
apply regarding Agency determinations:

A) The Agency's reimbursement request determination shall be
provided in writing. The Agency's determination shall be deemed
to have been made on the postmarked date that the written
determination is mailed.

B) If a reimbursement request is denied or approved with
modification, the written notification shall contain the following:

1) An explanation of the specific type of information or
documentation, if any, that the Agency finds the claimant
did not provide:

i) The reasons for the disapproval or modification of the
remedial action costs requested; and

iii) Citations to statutory or regulatory provisions upon which
the determination is based.

(@) The burden of proof'is on the claimant in any review.

5) All reimbursement requests must be submitted to the Agency within on (1)
calendar year following the date the Agency issues a No Further
Remediation Letter for the release. In no case shall the Agency pay
reimbursement requests submitted more than one (1) calendar year after
the date the Agency issues a No Further Remediation Letter under Subpart
F of 35 Ill. Adm. Code 740.

d) Payment

1) After issuing a letter approving or approving with conditions a
reimbursement request the Agency shall forward a voucher to the Illinois
Office of the Comptroller for payment.
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2) The Agency must not forward a voucher to the Illinois Office of the
Comptroller unless sufficient funds are available to issue reimbursement
in the full amount of the voucher.

3) If the Agency determines that insufficient funds remain to issue full
reimbursement, the Agency will prioritize the approved reimbursement
according to Section 1501.340 and notify affected claimants in writing.

4) When the Agency determines that full funds are available for
reimbursement, the Agency will prepare vouchers for payment as follows:

A) Any deductible, under Section 1501.320, must be subtracted from
any amount approved for payment by the Agency.

B) The Agency will request that the Illinois Office of the Comptroller
issue payment to the claimant at the address designated in
accordance with Section 1501.350(c)(2)(E). In no case must the
Agency authorize the Illinois Office of the Comptroller to issue
payment to an agent, designee, or entity that has conducted
remedial action activities for the claimant.

Section 1501.360 Administrative Assessments for Eligible Inactive Drycleaning Facilities

Owners and operators of inactive drycleaning facilities that are eligible for reimbursement from
the Fund shall, through calendar year 2029, pay an annual 33,000 administrative assessment
each calendar year to the Agency for the facility. The annual assessment is due on or before
February 1 of the applicable calendar year. Administrative assessments collected by the Agency
under this Section shall be deposited into the Fund [415 ILCS 135/40].

SUBPART D: INSURANCE CLAIMS

Section 1501.400 General Insurance Provisions

a) An owner or operator may purchase environmental liability coverage under the
Fund of up to five hundred thousand dollars ($500,000) per drycleaning facility,
subject to the terms and conditions of the DERT Fund Act and this Part.

Coverage shall be limited to approved remedial action costs associated with soil
and groundwater contamination resulting from a release of drycleaning solvent at
a covered drycleaning facility, including third-party liability for soil and
groundwater contamination. Coverage is not provided for a release that
occurred before the date of coverage [ 415 ILCS 135/45].

b) Coverage may be provided to either the owner or the operator of a drycleaning
facility. However, total coverage for an individual facility is limited to five
hundred thousand dollars ($500,000). The Agency is not required to resolve
whether the owner or operator, or both, are responsible for a release under the
terms of an agreement between the owner and operator.
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Covered claimants must enroll in the Agency’s Site Remediation Program and
conduct remedial action under approval of the Agency in accordance with Title
XVII of the EPAct and regulations adopted thereunder.

The owner or operator of an active drycleaning facility that has previously
received or is currently receiving reimbursement for the costs of a remedial
action, shall maintain continuous financial insurance for environmental liability
coverage in the amount of at least $500,000 for that facility until January 1, 2030.
Failure to comply with this requirement will result in the revocation of the
drycleaning facility's existing license, potential civil penalties, and in the inability
of the drycleaning facility to obtain or renew a license [415 ILCS 135/40]. Failure
to maintain insurance will also result in ineligibility for reimbursement from the
Fund for remedial action claims.

The owner or operator of a drycleaning facility that has a release must provide
notice of any release within twenty-four (24) hours after the release. A notice of
claim must be submitted in writing to the Agency as soon as is reasonably
possible after a notice of a release.

Section 1501.410 Eligibility

a)

An owner or operator, subject to the terms and conditions of DERT Fund Act and
this Part, may purchase environmental liability coverage under the Fund provided
that:

1) a site investigation designed to identify soil or groundwater contamination
resulting from the release of a drycleaning solvent has been completed for
the drycleaning facility to be insured and the site investigation has been
found adequate by the Council before July 1, 2020 or by the Agency on or
after that date;

2) the drycleaning facility is participating in and meet all drycleaning
compliance program requirements adopted by the Board pursuant to
Section 12 of [the DERT Fund Act],

3) the drycleaning facility to be insured is licensed under Subpart B and all
fees due under that Subpart have been paid;

4) the owner or operator of the drycleaning facility to be insured provides
proof to the Agency that:

A) All drycleaning solvent wastes generated at the drycleaning facility
are managed in accordance with applicable State waste
management laws and rule;
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B) There is no discharge of wastewater from drycleaning machines,
or of drycleaning solvent from drycleaning operations, to a
sanitary sewer or septic tank, to the surface, or in groundwater;

Q) The facility has a containment dike or other containment structure
around each machine, item of equipment, drycleaning area, and
portable waste container in which any drycleaning solvent is
utilized, that is capable of containing leaks, spills, or releases of
drycleaning solvent from that machine, item, area, or container,

including:

i) One hundred and ten percent (110%) of the drycleaning
solvent in the largest tank or vessel;

One hundred percent (100%) of the drycleaning solvent of
each item of equipment; and

&

iii) One hundred percent (100%) of the drycleaning solvent of
the largest portable waste container or at least ten percent
(10%) of the total volume of the portable waste containers
stored within the containment dike or structure, whichever

is greater;

D) Those portions of diked floor surfaces on which a drycleaning
solvent may leak, spill, or otherwise be released are sealed or
otherwise impervious;

E) All drycleaning solvent is delivered to the facility by means of
closed, direct-coupled delivery systems; and

5) The owner or operator of the drycleaning facility to be insured has paid
all insurance premiums for insurance covered provided under the Fund.
[415 ILCS 135/45(d)]

[Board Note: As of the enactment of Section 1501.410(a)(2) above, the Board has not adopted
drycleaning compliance program requirements under Section 12 of the DERT Fund Act.]

b) Application for Environmental Liability Coverage

1) All eligible owners or operators seeking or renewing insurance coverage
from the Fund must apply for annual insurance coverage on forms and in a
format prescribed by the Agency.

2) Annual insurance coverage applications and premium payments should be
submitted to the Agency at least ninety (90) calendar days prior to the
expiration of the current coverage to allow sufficient time for Agency
review and processing.
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The Agency will process an annual insurance coverage application upon
receipt of:

A) a properly completed insurance coverage application form,
including any required attachments or certification(s); and

B) payment of the annual premium or the first semi-annual premium
under Section 1501.420.

The Agency shall not process an annual insurance coverage application
unless payment of the annual premium or the first semi-annual premium
has been received.

A grace period of sixty (60) calendar days shall be allowed for payment of
the annual premium or the first semi-annual premium. The grace period
shall begin on the due date for the annual premium or the first semi-annual
premium as set forth in Section 1501.420(a)(3). Full payment of the
annual premium or the first semi-annual premium due is required
regardless of the date the premium is paid.

A) If the annual premium or the first semi-annual premium is paid
within the grace period above, insurance coverage shall be issued
retroactive to the due date for the annual premium or the first semi-
annual premium set forth in 1501.420(a)(3).

B) If the annual premium or the first semi-annual premium is not paid
within the grace period above, insurance coverage shall not begin
until the date the annual premium or the first semi-annual premium
payment is received by the Agency.

A grace period of sixty (60) calendar days shall be allowed for payment of
second semi-annual premiums. The grace period shall begin on the due
date for the second semi-annual premium as set forth in Section
1501.420(a)(3). Full payment of the second semi-annual premium due is
required regardless of the date the premium is paid.

A) If the second semi-annual premium is paid within the grace period
above, insurance coverage for the second six (6) calendar months
of coverage shall continue retroactive to the due date for the
second semi-annual premium set forth in 1501.420(a)(3).

B) If the second semi-annual premium is not paid within the grace
period above, insurance coverage during the second six (6)
calendar months of coverage shall not begin until the date the
second semi-annual premium payment is received by the Agency.
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7 After processing the insurance coverage application, the Agency will send
a letter to the owner or operator acknowledging coverage and providing
the dates of coverage.

8) The Agency shall not authorize payments for costs relating to any release
that occurs outside the dates of coverage.

Section 1501.420 Premium and Deductible Requirements

a)

b)

Premiums

1 The annual premium for insurance coverage shall be:

A) For the year July 1, 2020 through June 30, 2021, and for
subsequent years through June 30, 2029. one thousand five
hundred dollars ($1.500) per drycleaning facility per coverage

year.

B) For July 1, 2029 through January 1, 2030, seven hundred fifty
dollars ($750) per drycleaning facility per coverage year.

2) Premiums shall not be prorated. If coverage is purchased for any part of a
coverage year, the purchaser shall pay the full annual premium.

3) Premiums may be paid annually or semi-annually. Payment of premiums on
an annual basis are due on the first day of the first month of coverage. For
premiums paid semiannually, payment of the first semi-annual premium is
due on the first day of the first six (6) calendar months of coverage and
payment of the second semi-annual premium is due on the first day of the
second six (6) calendar months of coverage.

Any insurance coverage provided under this Section shall be subject to a ten
thousand-dollar ($10.000) deductible on eligible costs.

Section 1501.430 Coverage Limitations

a)

Coverage shall be limited to approved remedial action costs associated with soil
or groundwater contamination resulting from a release of drycleaning solvent at
an insured drycleaning facility, including owner or operator liability to third
parties for soil or groundwater contamination.

Coverage shall not be provided for a release that occurred outside the dates of
coverage.

Insurance purchased by an eligible owner or operator and issued by the Agency
shall provide coverage up to five hundred thousand dollars ($500,000) per insured
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drycleaning facility subject to the limitations, conditions, and procedures of the
DERT Fund Act and this Part.

Coverage provides reimbursement of eligible costs to claimants following the
claim procedures as specified in Section 1501.450.

Reimbursement shall not be made for any remedial action costs that have not been
approved by the Agency in a SRP plan and a budget prior to the commencement
of work.

Unless an emergency exists, as defined in Section 1501.130, reimbursement is
contingent upon the claimant following all steps and claim procedures set forth in

this Subpart.

Coverage and reimbursement shall be provided only for eligible costs. Ineligible
costs include, but are not limited to:

1) Preparation of claim submittals.

2) Removal of soil that is not contaminated as within in approved plan.

3) Installation, removal, transport, storage or disposal of drycleaning
systems.

4) Cleaning, repairs, and maintenance of drycleaning systems.

5) Markup on subcontractor costs.

6) Legal fees.

7 Third party claims other than remediation of soil or groundwater
contamination.

8) Any deductibles applicable under Section 1501.420.

9) Costs not approved by the Council or the Agency prior to the

commencement of work.

If a claimant has pollution liability insurance coverage other than insurance
coverage provided by the Fund, that other coverage shall be primary. In such
instances, insurance coverage from the Fund shall be limited to the deductible
amounts under the primary coverage and the amount that exceeds the policy limits
of the primary coverage, subject to the deductible amounts established under this

Subpart.
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Section 1501.440 Claim Prioritization

a)

The Agency shall prioritize insurance coverage payments from the Fund
whenever the Agency, in its sole discretion, determines that there are not
sufficient funds to pay all vouchers to be forwarded to the Comptroller under
Sections 1501.350(d) and 1501.450(d).

If the Agency prioritizes insurance coverage payments under subsection (a) of this
Section, the Agency shall assign priority for payment based on the date order the
payments are approved under Section 1501.450(d). Insurance coverage payments
prioritized under this Section shall take precedence over approved payments
prioritized under Section 1501.340.

Section 1501.450 Claim Procedures

a)

General

1 Claimants seeking reimbursement under insurance coverage must
follow all applicable claim procedures set forth in this Section. Except as
provided in Section 77 of the DERT Fund Act, the Agency cannot review
or modify final decisions made by the Council or its contractors.

2) New Claims

A) On and after the effective date of this Part, an owner or operator of an
insured drycleaning facility, under Section 1501.410, may submit an
insurance coverage claim to the Agency.

B) The insurance coverage claim must be set forth on forms
prescribed and provided by the Agency and must include, at a
minimum, the following:

1) Identification of the claimant, including each person’s full
legal name, address, and telephone number; and the
affected drycleaning facility and other site, if any, including
the address and tax parcel identification number(s); and

ii) A written summary of the basis of the claim, including a
description of the release of drycleaning solvent and any
investigation into soil or groundwater contamination
possibly resulting from the release.

(@) The insurance coverage claim in paper form, one original and one
copy, must be mailed to the address designated by the Agency on
the forms.
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D) The Agency will review the insurance coverage claim to determine
whether it is complete, in compliance with the limitations,
conditions, and procedures of this Subpart, and eligible for further
claim processing under this Section.

E) Upon completion of the review, the Agency will issue a
determination of eligibility, or ineligibility, for further claim
processing under this Section. The following rules apply regarding
an Agency determination of ineligibility:

1) The Agency's determination of ineligibility shall be
provided in writing.

ii) The written notification shall contain, as applicable: an
explanation of the specific type of information or
documentation, if any, that the Agency finds the claimant
did not provide; the reasons for the determination of
ineligibility; and citations to statutory or regulatory
provisions upon which the determination is based.

iii) The burden of proof'is on the claimant in such proceeding.

F) If the Agency’s determination of ineligibility is based on the
incompleteness of the insurance coverage claim, the claimant may
correct any deficiencies and resubmit the claim to the Agency.

Budgets

After receiving a determination of eligibility from the Agency under
Section 1501.450(a)(2)(E), a claimant may submit a budget along with its
corresponding SRP plan (see: 35 Ill. Adm. Code 740, Subparts D & E).
The Agency shall not accept a budget unless a corresponding SRP plan,
satisfying the requirements of 35 Ill. Adm. Code 740, has also been
submitted.

The budget must be set forth on forms prescribed and provided by the
Agency and must include, but is not limited to, the following information:

A) Identification of the claimant, the remediation site, including:

1) The full legal name, address and telephone number of the
claimant, and any contact persons to whom inquiries and
correspondence must be addressed;

The address, site name, tax parcel identification number(s),
and Agency-issued identification number for the

E
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remediation site and the date of acceptance of the site into
the Site Remediation Program; and

iii) The Federal Employer Identification Number (FEIN) or
Social Security Number (SSN) of the claimant.

B) Line item estimates of the costs that the claimant anticipates and
for which the claimant will seek insurance coverage, including but
not limited to, the following:

1) Site investigation activities: drilling costs; physical soil
analysis; monitoring well installation; soil and/or water
disposal costs from drilling activities: and soil gas

sampling.
ii) Sampling and analysis activities: soil analysis costs;

groundwater analysis costs: soil gas analysis costs: and
groundwater purge water disposal costs.

iii)  Remedial activities: groundwater remediation costs; soil
excavation and soil disposal costs; soil remediation costs;
backfill costs; groundwater remediation costs; and
installation of building control technologies.

iv) Report preparation costs.

3) The budget in written form, one original and one copy, must be mailed to
the address designated by the Agency on the forms.

4) If the SRP plan is amended by the claimant, or as a result of Agency
action, the corresponding budget may be revised accordingly and
resubmitted if the claimant wishes for any additional costs, resulting from
the amendment, to be eligible for insurance coverage.

5) The Agency must review the budget in conjunction with the SRP plan to
determine whether the estimated costs submitted are eligible remedial
action costs and whether the costs estimated for the activities are
reasonable.

A) To be eligible for eventual reimbursement from the Fund, costs
must be within the range of usual and customary rates for similar
or equivalent goods or services, incurred in performance of
remediation work approved by the Agency, and necessary to
respond to the release for which the claimant is seeking
reimbursement from the Fund [415 ILCS 135/45].
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B)

The Agency’s budget review must consist of a detailed review of
the costs associated with each element necessary to accomplish the
goals of the SRP plan as required under the EPAct and 35 Il1.
Adm. Code 740. Items to be reviewed must include, but are not
limited to, costs associated with any materials, activities, or
services that are included in the budget. The overall goal of the
review must be to assure that costs associated with materials,
activities, and services must be reasonable, must be consistent with
the associated SRP plan, must be incurred in the performance of
remedial action activities, must not be used for remedial action
activities in excess of those necessary to meet the associated SRP

plan.

Upon completion of the review, the Agency must issue a letter to the

claimant approving, denying, or approving with modification the

estimated remedial action costs submitted in the budget. Agency

determinations will apply the following:

A)
B)

The Agency's budget determination shall be provided in writing.

The Agency may combine the notification of its budget
determination with the notification of its final determination on the
corresponding SRP plan.

If a budget is denied or approved with modification of estimated
remedial action costs, the written notification shall contain, at a
minimum, the following information as applicable:

1) An explanation of the specific type of information or
documentation, if any, that the Agency finds the claimant
did not provide:

i) The reasons for the disapproval or modification of
estimated remedial action costs; and

iii) Citations to statutory or regulatory provisions upon which
the determination is based.

If the Agency denies an SRP plan or approves an SRP plan with
conditions, in accordance with Part 740, the Agency may return the
corresponding budget to the claimant without review. If the SRP
plan is amended in response to Agency action, the claimant may
submit a revised budget for review.

The burden of proof is on the claimant in any review.
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7

The Agency-approved budget should form the basis of a claimant’s

subsequent remedial action, as the Agency will not reimburse remedial

action costs above or beyond the approved budget.

Coverage for Insurance Coverage claims for reimbursement.

1

After completing a phase of remedial action under an approved SRP plan

and its corresponding approved budget, a claimant may submit a

reimbursement claim for insurance coverage to the Agency. The Agency

shall not accept a reimbursement claim for insurance coverage request

unless it is accompanied by an SRP determination that the applicable

phase of remedial action was completed under 35 11l Adm. Code 740.

The reimbursement claim for insurance coverage must be set forth on

forms prescribed and provided by the Agency and must include, but is not

limited to, the following:

A)
B)

Q)

The Agency-approved budget.

The SRP determination that an applicable phase of remedial action

was completed under 35 Ill. Adm. Code 740.

Line item costs that the claimant incurred for the development and

implementation of the SRP plan, including but not limited to:

i)

iv)

Site investigation activities: drilling costs: physical soil
analysis; monitoring well installation: soil and/or water
disposal costs from drilling activities: and soil gas

sampling.

Sampling and analysis activities: soil analysis costs:

groundwater analysis costs: soil gas analysis costs: and

groundwater purge water disposal costs.

Remedial activities: eroundwater remediation costs: soil

excavation and soil disposal costs; soil remediation costs:
backfill costs: eroundwater remediation costs: and
installation of building control technologies.

Report preparation costs.

All invoices, bills, and payment documentation related to the

incurred line item costs, above.

An IRS Form W-9 completed by the claimant.
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F)

A designation of the claimant’s address to which payment, if
approved, and notice of final action on the request are to be sent.

The reimbursement request in written form, one original and one copy,

must be mailed to the address designated by the Agency on the forms.

The Agency must review the reimbursement request to determine whether

the submitted actual costs fall within the previously approved budget, and

are otherwise consistent with this Part. 35 I1l. Adm. Code 740, the EPAct,

and the DERT Fund Act.

A)

D)

To be eligible for reimbursement from the Fund, costs must be
within the range of usual and customary rates for similar or
equivalent goods or services, incurred in performance of
remediation work approved by the Agency, and necessary to
respond to the release for which the claimant is seeking
reimbursement from the Fund [415 ILCS 135/45].

The Agency's review may include a review of any or all elements
and supporting documentation relied upon by the claimant in
developing the reimbursement request, including but not limited to
a review of invoices or receipts supporting all claims. The review
also may include the review of any plans, budgets, or reports
previously submitted for the site to ensure that the request is
consistent with work proposed and performed in conjunction with
the site.

Line item costs must be less than or equal to their corresponding
estimates in the Agency-approved budget. If an actual cost
exceeds the amount approved in the budget, the claimant will not
be reimbursed for the difference.

Work crossing multiple line items, as well as transferring funds
between line items, is prohibited.

Upon completion of the review, the Agency must issue a letter to the

claimant approving, denying, or modifying the remedial action costs

submitted in the reimbursement request. The following criteria apply

regarding Agency determinations:

A)

B)

The Agency's reimbursement request determination shall be
provided in writing.

If a reimbursement request is denied or approved with
modification of remedial action costs, the written notification shall
contain the following information:
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1) An explanation of the specific type of information or
documentation, if any, that the Agency finds the claimant
did not provide:

i) The reasons for the disapproval or modification of remedial
action costs; and

iii) Citations to statutory or regulatory provisions upon which
the determination is based.

(@) The burden of proof'is on the claimant in such proceeding.

6) All reimbursement requests must be submitted no later than one (1)
calendar vear after the date the Agency issues a No Further Remediation
Letter under Subpart F of 35 Ill. Adm. Code 740.

d) Payment

1 After issuing a letter approving payment the Agency shall forward a
voucher to the Illinois Office of the Comptroller for payment.

2) The Agency must not forward vouchers to the Illinois Office of the
Comptroller until full funds are available to issue reimbursement.

3) If the Agency determines that insufficient funds remain to issue full
reimbursement, the Agency will prioritize the reimbursement claim for
insurance coverage claim according to Section 1501.440 and notify the
affected claimants in writing

4) When the Agency determines that funds are available to issue full
reimbursement of an insurance coverage claim, the Agency will prepare
vouchers for payment as follows:

A) Any deductible, under Section 1501.420, must be subtracted from
any amount approved for payment by the Agency.

B) The Agency must instruct the Illinois Office of the Comptroller to
issue payment to the claimant at the address designated in
accordance with Section 1501.450(c)(2)(G). In no case must the
Agency authorize the Illinois Office of the State Comptroller to
issue payment to an agent, designee, or entity that has conducted
remedial action activities for the claimant.

(Source: Former Section 1500.50 renumbered to Section 1501.400 - .450, and amended at
I11. Reg. , effective J)
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List of Acronyms and Abbreviations used within:

Act Illinois Environmental Protection Act (415 ILCS 5/1 et seq.)

Board linois Pollution Control Board

Council Drycleaner Environmental Response Trust Fund Council

Council Rules Title 35 Ill. Adm. Code Part 1500

DERT Fund Drycleaner Environmental Response Trust Fund (415 ILCS 135/10)

DERT Fund Act Drycleaner Environmental Response Trust Fund Act (415 ILCS 135/1 et
seq.)

Ilinois EPA [llinois Environmental Protection Agency

SRP Site Remediation Program

SRP Rules Title 35 I1l. Adm. Code Part 740
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L Executive Summary

On August 16, 2019, the Governor signed P.A. 101-400 into law, which amended the DERT Fund
Act. The primary effect of the public act was to transition administration of the DERT Fund and
compliance with the DERT Fund Act from the Council to the Illinois EPA. This transition will
involve, among other things, the Illinois EPA overseeing drycleaning facility licensing and the
review and payment of cost claims under the DERT Fund Act. The public act also authorized the
Board to adopt rules governing the administration of the authorities shifted to the Illinois EPA.

The purpose of this Technical Support Document is to inform the Board and the public of the
Illinois EPA’s proposed rules and will include a discussion of the technical feasibility and
economic reasonableness of the proposed rules.

The proposed rules for 35 Ill. Adm. Code Part 1501 address implementation of the DERT Fund
Act in relation to drycleaner licensing, insurance provided under the DERT Fund, and the review
and approval of drycleaners’ remedial action claims and insurance claims by the Illinois EPA. The
proposed rules are similar in nature and impact to the Council’s rules that have been in effect for
over two decades and which on July 1, 2020, became Board rules.

I11. Introduction

On August 19, 1997, P.A. 90-502 was signed into law creating the DERT Fund and establishing
the Council. The Council was comprised of seven individuals involved in the drycleaning industry
in various capacities that were appointed by the Governor for three-year terms. The Council was
responsible for administering the DERT Fund, which included reviewing and authorizing
reimbursement to claimants for eligible expenses related to remedial activities undertaken at
current and former drycleaning sites. The Council was also responsible for licensing drycleaning
facilities and overseeing environmental insurance coverage and reimbursement from the DERT
Fund.

The DERT Fund Act authorized the Council to adopt rules governing its programmatic processes.
In 1999, the Council proposed such rules, which were adopted at 35 Ill. Adm. Code Part 1500, and
became effective on January 1, 2000. The Council was not subject to Illinois EPA oversight and
was not otherwise subject to Illinois EPA or Board regulation.

The Council was statutorily abolished, effective June 30, 2020. (See: 415 ILCS 135/12(b)). In
the months preceding the Council’s abolition, the Illinois EPA engaged the Council in an active
dialogue to ease transition of the DERT Fund’s administration to the Illinois EPA. This discourse
included a thorough evaluation of the Council’s rules and the most appropriate means to transition
the programmatic functions. Effective July 1, 2020, administration of the DERT Fund resides with
the authority granted by statute to the Illinois EPA. (See: 415 ILCS 135/12(a)). The technical
elements of the new proposed rules are discussed in more detail below. (See: 415 ILCS 135/25).

With the abolishment of the Council on June 30, 2020, on July 1, 2020, the former Council’s rules
became, by statute, Board rules. (See: 415 ILCS 135/12(g)). The proposed Part 1501 rules were
drafted to be similar to the existing rules and also reflect the current administration of the Fund by
the Illinois EPA. Due to the changes being made to the existing rules, the Illinois EPA believes it
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is easier to repeal the existing former Council rules in their entirety and submit the proposed
changes as an entire new Part specific to the Illinois EPA’s implementing the statutory mandates
upon it. Therefore, this rulemaking includes the repeal of Title 35 Ill. Adm. Code Part 1500 and
the adoption of an entire new Part, Title 35 Ill. Adm. Code Part 1501. The Illinois EPA also
proposes to repeal Title 35 Ill. Adm. Code Part 1300, which are regulations applicable to the former
Council relating to Freedom of Information Act requests, since the Illinois EPA and Board already
have such provisions applicable to them.

III.  Proposed New Rules, Title 35 I1l. Adm. Code Part 1501
A. Registration and Licensing

[llinois law prohibits a drycleaning facility in the State from operating without a license. (See:
415 ILCS 135/60(a)). Now, such licensing will be conducted by the Illinois EPA. Subpart B of
the rulemaking proposal addresses the requirements for obtaining a license. (See: 415 ILCS
135/60(h)). As proposed, these procedures are consistent with the Council’s, now Board’s, rules.

As in previous years, drycleaner licenses will be issued for the calendar year and will expire at the
end of the calendar year in which the license was issued. (See: 415 ILCS 135/60(b)). Each year,
licensed drycleaning facilities must submit an application for license renewal prior to that license
expiration. And, as before, a new drycleaning facility or a new applicant must apply for and obtain
a license prior to initiating operations.

To obtain a license, applicants will be required to submit to the Illinois EPA a completed
application on forms prescribed by the Illinois EPA. These applications will include much of the
information historically mandated by the Council’s license application process, such as:

e relevant site address and contact information;

e proof of payment of the appropriate annual license fee to the Illinois Department of
Revenue;'

e a certification that hazardous waste stored at the drycleaning facility complies with
applicable state and federal laws and regulations;

e a certification that hazardous waste transported from the facility is transported in
accordance with applicable federal and state laws and regulations; and

e a certification that the applicant has successfully completed all required continuing
education.

The Illinois EPA may revoke a drycleaner’s license under certain circumstances, including the
drycleaner’s failure to maintain adequate environmental liability coverage as required. (See: 415
ILCS 135/40())).

! License fees and the methodology for calculating annual fees are established by the DERT Fund Act. (See: 415 ILCS
135/60(c)).
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B. DERT Fund Claims seeking reimbursement

The Illinois EPA 1is responsible for reviewing and authorizing reimbursement of costs associated
with two types of claims for payment from the DERT Fund.

1) Historic claims seeking reimbursement

The first of these claims are remedial action claims, which are claims for reimbursement of eligible
remediation costs incurred in response to a historic release of drycleaning solvents from a
drycleaning facility. (See: 415 ILCS 135/40(a)).

Reimbursement for eligible remedial action at a drycleaning facility that is “active” at the time a
claim is submitted may not exceed $300,000 per facility; reimbursement for remedial action at a
drycleaning facility that is “inactive” at the time a claim is submitted may not exceed $50,000 per
facility. (See: 415 ILCS 135/40(f)(1)). The proposed rules spell out many of the same limitations
included in the current rules and statute, including requirements that:

e The release was discovered on or after July 1, 1997 and before July 1, 2006;
e The claimant demonstrates the source of the release is the drycleaning facility;

e The claimant was in compliance with applicable Illinois EPA reporting and technical
requirements at the time of the release;

e The Claimant reported the release in a timely manner in accordance with Illinois law; and
e The drycleaning facility is enrolled in the Illinois EPA’s Site Remediation Program.

An active drycleaning facility applicant seeking reimbursement for costs must also demonstrate:

e Compliance with relevant waste management and facility standards; and

e That the drycleaning facility has maintained at least $500,000 of environmental liability
coverage at least since the earlier of (i) the date it first received remedial action benefits or
(i1) July 1, 2000.

Prior to receiving reimbursement for any historic release remedial action cost, a claimant must
satisfy the applicable deductible set forth in the DERT Fund Act and proposed rules. The chart
below reflects the relevant deductible amounts for this subset of releases. (See: 415 ILCS
135/40(e).

Investigation Completed and All Other Sites
Submitted by January 1, 2008
Investigation Remediation Investigation Remediation
Deductible Deductible Deductible Deductible
Active $5,000 $1,000 $5,000 $1,000
Drycleaners
Inactive $10,000 $10,000 $15,000 $15,000
Drycleaners
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Reimbursement is limited to actual eligible costs that are included in an Illinois EPA approved
workplan submitted in accordance with Title XVII of the Environmental Protection Act and the
SRP rules. (See: 415 ILCS 135/40(c)(4)). Only costs included in an Illinois EPA or Council
approved budget prior to those costs being incurred are eligible for reimbursement.

Proposed Part 1501 identifies a non-exhaustive list of both eligible and ineligible costs for
reimbursement. (See: 415 ILCS 135/40(f)). Eligible costs will generally include approved site
investigation activities; soil, groundwater, and soil gas analysis; remediation costs; and SRP plan
and report preparation costs. Eligible costs must, however, be within the range of usual and
customary rates for similar or equivalent goods or services incurred in performance of Illinois EPA
or Council approved remediation work. Ineligible costs will generally include those costs
associated with preparing claim submittals, soil removal, drycleaning system installation, and legal
fees.

The proposed Part 1501 rules will, for the most part, mirror historic Council practice and the claims
payment procedures in the current rules. Remedial action reimbursement budgets and claims must
be submitted on forms prescribed by the Illinois EPA. An applicant may not submit a
reimbursement request until after submitting an SRP completion report reflecting that the work for
which reimbursement is being requested has been performed and was indeed approved by the
Illinois EPA. Upon application, the Illinois EPA will review submitted invoices to determine
whether the submitted actual costs are eligible, within the approved budget and comply with the
SRP rules. Costs that meet prerequisites will be approved; those that do not will be reduced to
include only approvable costs. Upon the completion of its review, the Illinois EPA will issue a
letter to the claimant approving, denying or modifying the requested reimbursement.

2) Insurance claims seeking reimbursement
The second type of the claims that may be paid for from the DERT Fund are insurance claims.

The coverage provided by the DERT Fund and proposed rules can be used to reimburse costs
expended to address releases that occur during a coverage period. (See: 415 ILCS 135/45(a)).
Drycleaning facilities may purchase insurance coverage from the DERT Fund for $1,500 per year.
(See: 415 ILCS 135/45(e)(6)). Premiums may be paid annually or semiannually. Annual premiums
are due on the first day of the first month of coverage. Semiannual premiums are paid in two equal
payments; the first due on the first day of the first month of coverage and the second due on the
first day of the sixth month of coverage. A failure to timely remit insurance premiums results in a
lapse in coverage and could prevent recovery of eligible costs related to a release that occurs during
a lapse period.

3) Claim prioritization
Based on the availability of funds within the DERT Fund, the Illinois EPA may need to prioritize
claims. (See: 415 ILCS 135/25(c)). In such cases, the proposed Part 1501 rules allow the Illinois

EPA to consider a list of factors when prioritizing claims. Those criteria include, but are not
limited to:

e the degree to which human health and the environment is impacted by the release;
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the reduction of risk to human health and the environment derived from remedial action;
the present and planned uses of the property;

whether the facility is currently licensed, insured, and current on fees; and

whether the claimant failed to provide requested information or documentation.

If the Illinois EPA prioritizes claims for reimbursement, a prioritization list of pending claims will
be posted on the program’s website.

Regarding insurance claims, the criteria for prioritizing pending insurance claims is based upon
the date the Illinois EPA finalizes its review of the reimbursement request, with the first claims
finalized being the first claims paid.

4) Similarities in the regulations between claims

In most respects, the administration of a insurance claims will be similar to the administration of
historical release remedial action claims outlined above, and is directly in line with the current
rules, the Council’s historic administration of insurance coverage, and most importantly the DERT
Fund Act. For both insurance claims and historic release remedial claims:

e the drycleaning facility must enroll in the Site Remediation Program to receive
reimbursement for approvable costs related to a release;

e reimbursed costs are limited to actual approved costs to address soil or groundwater
contamination;

e acomparable roster of ineligible costs is enumerated in the proposed rules; and

e budgets and requests for reimbursement will be submitted on forms prescribed by the
[llinois EPA.

In addition, the Illinois EPA’s procedures for reviewing claims, notifying the claimant of a
decision, and remitting payment parallel the processes for a historic release remedial action claim.

5) Differences in the regulations between claims

There are several notable differences between the Part 1501 rules’ treatment of historic release
remedial action and insurance claims.

First, insurance funds are only available for remediation costs for a release that occurs during a
term of insurance coverage. (See: 415 ILCS 135/45(c)). Conversely, historic release remedial
action claims address releases that were identified, and which occurred during specific dates. (See:
415 ILCS 135/40(c)(7)).

Second, the maximum amount of payment available from the DERT Fund is higher for insurance
claims ($500,000/facility) than for historic release remedial action claims ($300,000/facility).

Third, the deductibles for insurance claims and historic release remedial action claims differ. Any
insurance claim submitted under the proposed rules is subject to a $10,000 deductible, as opposed
to the tiered system for historic release deductibles.
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IV.  Technical Feasibility and Economic Reasonableness

The proposed Title 35 Ill. Adm. Code Part 1501 rules are both technically feasible and
economically reasonable.

Based upon the above review, the processes proposed for the regulated community to comply with
the licensure and insurance processes attempt to mirror the current rules and practices implemented
by the former Council in accordance with the Part 1500 rules. Thus, the proposed Part 1501 rules
are technically feasible as they are similar to those that have been in place since January 1, 2000.

The similarities between the current and proposed rules should markedly ease any burden on the
regulated community prompted by DERT Fund administration transitioning from the former
Council to the Illinois EPA.

In addition, as proposed, the new Part 1501 rules can be implemented without a significant new
economic burden to a regulated entity. Again, the procedures and process are similar enough in
nature and effect to not create significant new costs associated with compliance or recovery of
costs.

The Illinois EPA submits this Technical Support Document in support of adoption of Title 35 IlI.
Adm. Code Part 1501 as proposed.
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF:

DRYCLEANER ENVIRONMENTAL
RESPONSE TRUST FUND ACT
PROPOSAL TO:

ADD 35 ILL. ADM. CODE PARTS
1501.100 TO 1501.450,

REPEAL 35 ILL. ADM. CODE PARTS
1500.10 THROUGH 1500.70, AND
REPEAL 2 ILL. ADM. CODE PARTS
3100.10 THROUGH 3100.60

R21-
(Rulemaking — Land)

N N N N N N N N N N N

CERTIFICATE OF SERVICE

I, the undersigned, an attorney, affirm that I have served the attached RULEMAKING
PROPOSAL, on behalf of the Illinois EPA, upon the following person(s) by e-mailing it to the
e-mail address(es) indicated below or, if no e-mail address is provided, by placing a true copy, in
an envelope duly addressed and bearing proper first class postage, in the United States mail at
Springfield, Illinois on February 9, 2021:

TO:

linois Pollution Control Board Ilinois Department of Natural Resources
Don Brown, Clerk Office of General Counsel

State of Illinois Center One Natural Resources Way

100 West Randolph, Suite 11-500 Springfield, Illinois 62702

Chicago, Illinois 60601 renee.snow@illinois.gov

don.brown@illinois.gov

Office of the Attorney General
Environmental Bureau North

69 West Washington Street, Suite 1800
Chicago, Illinois 60602
ntikalsky@atg.state.il.us

I affirm that my e-mail address is john.mcdonough@illinois.gov; the number of pages in the e-
mail transmission is 106; and the e-mail transmission took place today before 5:00 PM. If you
prefer service by mail, please contact me and a copy will be mailed to you.

Respectfully submitted,

ILLINOIS ENVIRONMENTAL
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PROTECTION AGENCY

By:  /s/John M. McDonough II
John M. McDonough II
Assistant Counsel

DATED: February 9, 2021

1021 N. Grand Ave. East
P.O. Box 19276

Springfield, IL 62794-9276
(217) 782-5544
john.mcdonough@illinois.gov





