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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF:

No. R20-19
(Rulemaking - Land)

Standards for the Disposal
of Coal Combustion
Residuals in Surface
Impoundments: Proposed new
35 111. Adm. Code 845

o o/ \o/ o/ o/ o/

REPORT OF THE PROCEEDINGS held in the above
entitled cause before Hearing Officer Vanessa Horton,
called by the I1l1linois Pollution Control Board, taken
by Pamela L. Cosentino, Certified Shorthand Reporter
for the State of Illinols, at James R. Thompson
Center, 100 West Randolph Street, Room 9-040, Chicago,
I1linois, on the 30th day of September, 2020,

commencing at the hour of 9:00 a.m.
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APPEARANCES:

MR. VANESSA HORTON, Hearing Officer

MS. BARBARA FLYNN CURRIE, Chairwoman (via video)
MS. MARIE TIPSORD, General Counsel

MEMBER ANASTASIA PALIVOS (via video)

MEMBER CYNTHIA SANTOS (via video)

MEMBER JENNIFER VAN WIE (via video)

MR. ANAND RAO, Technical Unit (via video)

MS. ESSENCE BROWN, Technical Unit (via video)

ILLINOIS ENVIRONMENTAL PROTECTION AGENCY, By
MS. CHRISTINE M. ZEIVEL (via video)

MS. STEPHANIE DIERS (via video)

1021 North Grand Avenue East

PO Box 19276

Springfield, 1l1linois 62794

(217) 782-5544

christine.zeivel@illinois.gov
stephanie.diers@illinois.gov

Appeared on behalf of the I1llinois
Environmental Protection Agency;

SCHIFF HARDIN, By

MR. JOSHUA R. MORE

MR. RYAN C. GRANHOLM

233 South Wacker Drive, Suite 6600
Chicago, 1llinois 60606

(312) 258-5500
Jmore@schiffhardin.com
rgranholm@schiffhardin.com

Appeared on behalf of Dynegy;

NIJMAN & FRANZETTI, LLP, By

MS. KRISTEN GALE (via video)

10 South LaSalle Street, Suite 3600
Chicago, 1llinois 60603

(312) 262-5524

kg@ni gmanfranzetti.com

Appeared on behalf of Midwest Generation;
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CITY OF SPRINGFIELD, By

MS. DEBORAH J. WILLIAMS (via video)
800 East Monroe Street, 4th Floor
Springfield, 11linois 62757

(217) 789-2116
deborah._will1ams@cwlp.com

Appeared on behalf of City of Springfield;

OFFICE OF THE ATTORNEY GENERAL, By
MR. STEPHEN J. SYLVESTER (via video)
MR. ANDREW ARMSTRONG (via video)

69 West Washington Street, 18th Floor
Chicago, 1llinois 60602

(312) 814-2087
ssylvester@atg.state.il.us
aarmstrong@atg.state.il.us

Appeared on behalf of Office of the
Attorney General;

BROWN, HAY & STEPHENS, LLP, By

MS. CLAIRE A. MANNING (via video)
205 South Fifth Street, Suite 1000
Springfield, 11linois 62705

(217) 544-8491

cmanning@bhslaw.com

Appeared on behalf of AmerenEnergy
Medina Valley Cogen, LLC and Union
Electric Company, d/b/a Ameren Missouri;

HEPLERBROOM, LLC, By

MS. MELISSA S. BROWN (via video)
4340 Acer Grove Drive
Springfield, 11linois 62711
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melissa.brown@heplerbroom.com

Appeared on behalf of the I1llinois
Environmental Regulatory Group;
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MS. FAITH BUGEL
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ENVIRONMENTAL LAW AND POLICY CENTER, By
MS. KIANA COURTNEY (via video)

35 East Wacker Drive, Suite 1600
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(312) 673-6500

kcourtney@elpc.org

—-AND-

EARTHJUSTICE, By

MS. JENNIFER CASSEL (via video)
311 South Wacker Drive, Suite 1400
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(800) 584-6460
Jcassel@earthjustice.org

—-AND-

ENVIRONMENTAL LAW & POLICY CENTER, By
MR. JEFFREY T. HAMMONS (via video)
1440 G Street NW
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HEARING OFFICER HORTON: Good morning,

everyone. So I"m Vanessa Horton. 1"m the Hearing
Officer for this Rulemaking R20-19.

We are all set to go here in the Thompson
Center.

And I see that our first witness, Jo Lakota,
Is on. Thank you. 1 believe everybody that would be
asking questions is also on as well. So 1 think we
will begin.

Ms. Lakota, could you hear us?

THE WITNESS: Okay.

HEARING OFFICER HORTON: Ms. Lakota, we can
hear you. Can you hear us?

THE WITNESS: Yes.

HEARING OFFICER HORTON: Oh, great.

So what we"re going to do now is have the
court reporter swear you Iin. So I will leave that to
our court reporter.

(Witness duly sworn.)

HEARING OFFICER HORTON: Thank you very much.

And, Ms. Bugel, would you like to have
Ms. Lakota®"s pre-filed testimony entered into the
record?

MS. BUGEL: We can direct questions at

L.A. Court Reporters, L.L.C.
312-419-9292
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Ms. Courtney, who"s representing Jo Lakota today.

HEARING OFFICER HORTON: No problem.

Ms. Courtney, would you like to have
Ms. Lakota®"s pre-filed testimony entered into the
record as an exhibit?

MS. COURTNEY: Yes, we would.

HEARING OFFICER HORTON: Okay. That would be
Exhibit 40.

(Whereupon, Exhibit No. 40 was
marked for identification.)

HEARING OFFICER HORTON: And 1 will ask the
participants 1Tt they have any follow-up questions for
Ms. Lakota.

And 1711 begin with 11linois EPA, Ms. Diers,
any questions for this witness?

MS. DIERS: We have no questions.

HEARING OFFICER HORTON: Okay. Thank you.

Midwest Generation, Ms. Gale, any questions
for this witness?

MS. GALE: We have no questions. Thank you.

HEARING OFFICER HORTON: City of Springfield,
Ms. Williams, any questions for this witness?

MS. WILLIAMS: No questions.

HEARING OFFICER HORTON: Thank you.

L.A. Court Reporters, L.L.C.
312-419-9292
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Dynegy, Mr. More, any questions?

MR. MORE: We have no questions.

HEARING OFFICER HORTON: Thank you.

I1linois Environmental Regulatory Group,
Ms. Brown, any questions?

MS. BROWN: We have no questions for this
witness.

HEARING OFFICER HORTON: Ameren, Ms. Manning,
any questions for this witness?

MS. MANNING: We have no questions for this
witness.

HEARING OFFICER HORTON: Office for the
I1linois Attorney General, Mr. Sylvester and
Mr. Armstrong, any questions?

Mr. Sylvester, any questions for this
witness?

MR. SYLVESTER: No.

HEARING OFFICER HORTON: We will pass over.

And then the Pollution Control Board
Technical Unit, any questions for this witness?

MR. RAO: No questions for this witness.
Thank you.

HEARING OFFICER HORTON: Thank you.

That was Mr. Rao.

L.A. Court Reporters, L.L.C.
312-419-9292
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Okay. And with that, we"ll conclude your

testimony, Ms. Lakota. Thank you very much for
appearing, and you are dismissed.

THE WITNESS: Thank you.

(Witness excused.)

HEARING OFFICER HORTON: We®"ll move on with
the next witness, which 1s Ms. Mark Rokoff.

Mr. Rokoff, are you on the line?

THE WITNESS: 1 am.

HEARING OFFICER HORTON: Okay. Good morning.

THE WITNESS: Good morning.

HEARING OFFICER HORTON: Ms. Court Reporter,
could you please swear In this witness.

(Witness duly sworn.)

HEARING OFFICER HORTON: Thank you.

Mr. More, would you like to enter
Mr. Rokoff"s pre-filed testimony as Exhibit 417

MR. MORE: Yes, I would.

HEARING OFFICER HORTON: Would you like to
enter Mr. Rokoff"s pre-filed answers as Exhibit 427

MR. MORE: Yes, please.

And 1°d like to move to admit into the record
as Exhibit 43 Mr. Rokoff"s PowerPoint presentation,

which 1s attached as Item -- or Attachment F to

L.A. Court Reporters, L.L.C.
312-419-9292
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Dynegy*"s pre-filed exhibits.

HEARING OFFICER HORTON: Okay. That will be

Exhibit 43.
(Whereupon, Exhibit
Nos. 41, 42 & 43 was marked
for 1dentification.)

HEARING OFFICER COHEN: Okay. Mr. Rokoff,
you have an initial statement or a summary of your
testimony that you"d like to present?

THE WITNESS: 1 would.

HEARING OFFICER HORTON: You®re limited to
five minutes. You may proceed.

THE WITNESS: Thank you very much.

I would like to open by referring to Slide 4.
Based on the requirements provided in the Federal CCR
rules, 1t 1s known what information will be
available -- be made available, where 1t will be
recorded, and when i1t iIs scheduled to be posted to
publicly available websites. We"ve collected all this
data and maintain i1t through regular checks to have an
up-to-date dataset or hatch mark.

My testimony focuses on those factors and
considerations affecting and influencing the method of

closure.

L.A. Court Reporters, L.L.C.
312-419-9292
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The next two slides, 5 and 6, provide a
high-level summary of my opinions found in my
testimony. That said, 1 intend to take this time to
focus on specific questions 1, 2, 4, and 6, as time is
limited.

Closure 1n place i1s the dominant method of
closure within the industry and 1t is not an outlier.
This 1s clearly supported by publicly available
information.

Turning our attention today to the figure at
the bottom of Slide 8, we see that 51 percent of the
surface 1mpoundments by count or number are being
closed iIn place. But understanding this does not
capture the impact of size.

We further see that 76 percent of surface
impoundments are closing in place based on area, which
starts to i1llustrate that larger surface impoundments
typically close i1n place.

And the percent of closure In place continues
to rise when looking at the volume of CCR within the
pond all the way up to 83 percent. Given the three
options, volume of CCR is the best representation to
consider the true influence of size on selection of

closure method. And this leads me to my next opinion.

L.A. Court Reporters, L.L.C.
312-419-9292
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Looking at the bar chart on Slide 10, 1t

breaks the impoundments i1nto three groups based on
average volume within a surface impoundment being
2 million cubic yards.

By this, I mean we take small ponds, volumes
of CCR less than 1 million cubic yards, mid-size ponds
range between 1 and 3, which centers on that average
volume, and large ponds, volumes greater than 3
million cubic yards.

Inspections of these bar charts -- or these
bars, illustrates that size iIs the primary driver 1in
closure decision-making. While the majority of small
ponds are closure by removal noted iIn yellow, this
falls away from mid-size ponds where only slightly
more than 25 percent are closure by removal.

And this trend continues as even fewer ponds
are closure by removal In the large group,
specifically only 14.

A few additional notes from this chart. Most
mid-size and large ponds are closure in place unless
there®"s an external factor driving the closure
decision. By "external factor,” | mean a regulatory
directive, lawsuit settlement, beneficial-use

opportunity, or some combination of the aforementioned

L.A. Court Reporters, L.L.C.
312-419-9292
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as well as the ability for cost recovery.

Now, building on my previous opinions,
Opinion 4 further demonstrates the influence of
external factors in the closure selection process,
more specifically, rate recovery and beneficial-use
opportunities.

The pie charts on Slide 12 i1llustrates the
significance of rate recovery by State, on the left,
and by site, on the right, as compared to regulated,
the upper pies, and deregulated, the lower pies, based
on states or sites.

A couple of key observations: Closure by
removal 1s notably higher in states or sites with
regulated markets. Additionally, closure by removal
Is rarely selected 1T there is no ability for cost
recovery.

While not illustrated by the figure itself,
it should be noted that beneficial use impacts the
closure approach, however only where key factors align
that justify it as viable.

Finally, within Opinion 6, the basis for this
opinion centers on the i1dentification that the
schedule is very compressed within Part 845 and

jJustifies providing additional time.

L.A. Court Reporters, L.L.C.
312-419-9292
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Again, thank you for both your time and

interest.

HEARING OFFICER HORTON: Okay. Thank you,
Mr. Rokoff.

We"I11 begin with questions.

So from Illinois EPA, are there any questions
for this witness?

MS. DIERS: No questions. Thank you.

HEARING OFFICER HORTON: Moving on to the
Environmental Groups, are there any questions for this
witness?

MS. BUGEL: There are questions, and I
believe Ms. Cassel will be handling the questioning
for the Environmental Group.

HEARING OFFICER HORTON: Okay. Ms. Cassel,
are there questions for this witness?

MS. CASSEL: Good morning. Yes. Are you
able to hear me?

HEARING OFFICER HORTON: Yes.

MS. CASSEL: Okay. Great. Give me a moment.

EXAMINATION
BY MS. CASSEL:
Q. Mr. Rokoff, thank you for being here this

morning. 1°d like to turn your attention, if you

L.A. Court Reporters, L.L.C.
312-419-9292
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would, to your responses to the Environmental Group®s
questions 12-B, which 1s on Pages 10 to 11 of your

pre-filed answer.

A. Okay. Did you say D, as in David, or B, as
in boy.
Q. D, as iIn David.

A Thank you. 1"m there.
Q. Great. You state there, Mr. Rokoff, that:

"ldentification of viable alternatives,
conceptual design of these alternatives, and modeling
of these alternatives i1s an i1terative data-intensive
and time-consuming process."

Do you see that answer?

A. Yes. That"s the first part of my response.
Yes.
Q- Thank you for clarifying that.

So, sir, 1 wanted to ask, with the exception
of legacy impoundments, that is, impoundments that are
no longer actively being operated at power plant sites
that are no longer producing electricity, CCR surface
impoundments subject to the federal CCR rule were
required to develop and post a closure plan 1n 2015.
Correct?

A. That 1s correct.

L.A. Court Reporters, L.L.C.
312-419-9292
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Q- And based on your review, sir, Is It accurate
that most of those impoundments did develop a closure
plan?

A. Yes, they did.

Q. Is that true for 1llinois?
A. Yes, 1t 1IS.
Q- Would you agree that identification of viable

alternatives is a task that most CCR surface
impoundment owners, including those in Il1linois, began
years ago In order to develop their closure plan under
the federal CCR rule?

A I would state that -- that viable
alternatives is a process that continues to evolve as
the -- as the owner or operator continues to assess
what 1s the most appropriate solution. So 1t is
something that did begin probably for many sites,
although 1 couldn®t speak to all of them, at sometime
before today.

Q- And they would have had to do at least some
level of evaluation to develop and post a closure plan
under the federal CCR rule. Would you agree?

A I can™"t speak to the specific level of detail
that everyone was required to do. |1 can speak to the

fact that the CCR rule does require certain elements

L.A. Court Reporters, L.L.C.
312-419-9292
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under Section 102 -- I"m sorry -- Section 257.102 to

be posted within that document, and there®"s some
analysis, some assessment, that would be required.

Q. Now, sir, 1°d like to move to your response
to the Pollution Control Board®s Question 26, which is
on Page 2 of your pre-filed answers.

A Okay .

Q. So part of your answer to 26-A i1s that:

"The annual volume of beneficial use i1s not
an item that is required to be posted under the
provisions of the federal CCR rule, and 1 do not have
access to this data."

Do you see that portion of your answer?

A I do.

Q- Are you aware that the Illinois Coal Ash
Pollution Prevention Act, the Public Act 101.171,
specifies, at 415 ILCS 22.59(h), that:

"Any owner of a CCR surface impoundment that
generates CCR and sells or provides coal combustion
by-products pursuant to Section 3.135 shall, every
12 months, post on i1ts publicly available website a
report specifying the volume or weight of CCR 1n cubic
yards or tons that i1t sold or provided during the past

12 months'?

L.A. Court Reporters, L.L.C.
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A I*m not aware of that document. What 1 am
aware, and in reference to full answer to the question
and the response that you asked, 1 stated that In my
testimony that 1 did provide that the data used to
support the opinions i1s based on the publicly
available data that"s supported under the federal CCR
rule.

Q- Right. So what 1"m asking is whether you
know 1T any publicly available information concerning
the sale or provision of coal combustion by-products
in I1linois has been reported or i1If you®"ve looked at
those reports?

A. That"s outside the data within my testimony.

Q. So you have not looked at or for any such
reports?

A. Again, that data 1s outside my testimony. My
answer remains.

Q. As part of your testimony, did you look iInto
whether any such reports exist?

A I did not look into specific state reports.
I used the data that was provided under the federal
CCR rules.

Q- Okay. Thank you.

Moving now to the Environmental Group

L.A. Court Reporters, L.L.C.
312-419-9292
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Question 6-A, which 1s on Pages 6 to 7 of your
pre-filed answers, as well 6-B on Page 7.

A Okay .

Q. You noted that there were 13 units above
3 million cubic yards, which 1 believe you have
abbreviated as "NCY" -- excuse me -- 13 units with
over 3 million cubic yards of CCR closed by removal,
In part, because they were influenced by a State
regulation or regulatory directive; is that correct?

A Correct.

Q. Sir, I"m curious to see 1Tt some of your
regulatory directives are similar to those that we"ve
seen. 1°d like, 1f I could, to ask for us to take a
look at Exhibit 5 that the Environmental Groups filed
yesterday morning with their -- with the pre-filed
exhibits.

This 1s Virginia Senate Bill 1355.

And, Hearing Officer, if possible, 1°d like
to ask to move that into evidence.

HEARING OFFICER HORTON: Okay. One second.
Let me find it.

MS. CASSEL: Sorry.

HEARING OFFICER HORTON: Okay. 1 have got

iIt. It says this was Exhibit 5, filed on September 28

L.A. Court Reporters, L.L.C.
312-419-9292




© 00 N o 0o A~ W N PP

N N N NN B B R R R B R R R R
N W N P O © ® N O 00 M W N PP O

Electronic Filing: Received, Clerk's Office 10/23/2020
September 30, 2020

Page 20
and 1t will become Exhibit 44.

MS. CASSEL: Wondertful.
(Whereupon, Exhibit No. 44 was
marked for identification.)

BY MS. CASSEL:

Q. Sir, are you familiar with this bill --
excuse me -- this statute?
A. I am familiar with the contents, but the

specific details i1s not something | have captured iIn
my testimony. Yes.

Q. So this was one of the regulatory -- excuse
me -- units that you had looked at or regulatory
efforts affecting units that you discussed?

A. Correct.

Q. Great.

MS. CASSEL: Similarly, with Exhibit, 1
believe 1t"s 6 that was filed on September 28th,
likewise, 1"d like to ask to move that into evidence,
Hearing Officer, once you are able to find it.

HEARING OFFICER HORTON: I"ve got i1t, and
It"s going to be Exhibit 45.

MS. CASSEL: Great.

(Whereupon, Exhibit No. 45 was

marked for identification.)

L.A. Court Reporters, L.L.C.
312-419-9292




© 00 N o 0o A~ W N PP

N N N NN B B R R R B R R R R
N W N P O © ® N O 00 M W N PP O

Electronic Filing: Received, Clerk's Office 10/23/2020
September 30, 2020

Page 21
BY MS. CASSEL:
Q. Are you familiar, sir, with this regulatory
action, this statute?
A Give me one moment to take a look at 1t to

make sure 1"m finding I1t.

You said this was Exhibit 6?

Q- Of the Environmental Group®s exhibits filed
on September 28th, correct.

A. Yes, | am.

Q. Great.

Was this one that you took Into consideration
In your testimony, sSir?

A. It was.
Q- Okay. Thank you.

Similarly, 1°d like you to, i1f you would,
direct your attention to pre-filed Exhibit 3 filed on
September 28th by the Environmental Group. 1711 wait
for you to get there.

A Okay. 1I1"m there.
Q. Great.

MS. CASSEL: Hearing Officer, could we also
enter that into evidence?

HEARING OFFICER HORTON: Okay. That will be
Exhibit 46.

L.A. Court Reporters, L.L.C.
312-419-9292
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(Whereupon, Exhibit No. 46 was

marked for identification.)
BY MS. CASSEL:

Q- Okay. Sir, are you familiar with this
particular regulatory proceeding in Indiana, are you
familiar with that?

A. So this particular document is not part of my
testimony.

Q. Are you familiar with the regulatory
settlement related to the A.B. Brown -- section
A_B. Brown ash pond in Indiana?

A. Yes, sir. Allow me one moment to point you
to something.

So within my testimony under Section 4.5,
which 1s Opinion 5, 1 make reference to the A.B. Brown
facility. And rather than referencing the document
that you have i1n your exhibit, 1 reference a publicly
available document as well, 1t was a news release,
entitled, "Vectren finalizes plans for beneficial
reuse for coal ash pond excavation and recycling."

The basis of my testimony uses that document
as noted within the testimony.

Q. Mr. Rokoff, I have to apologize, my call

dropped while you were providing your answer. You

L.A. Court Reporters, L.L.C.
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said that you have made reference to A.B. Brown in
your testimony. |If you could possibly restate quickly
the remainder of your answer, that would be very
appreciative. 1 don"t know why my call dropped.

A No problem.

So within my testimony under Section --
actually, | believe 1t 1s 4.4.2.

Q- Okay .

A -- there"s a section iIn there that indicates
the discussion around A.B. Brown facility. And the
footnote on that page references a document or
website, rather, an article, entitled, "Vectren
finalizes plan for beneficial reuse for coal ash pond
excavation and recycling.”

That 1s the source of the information
presented within my testimony as noted.

Q. 111 move to the next exhibit In that case.
I"m sorry. The next one 1 want to ask you to refer to
I1s Environmental Group®s Exhibit 1 filed on the 28th
of September.

A. I*m looking at the same thing you are. This
IS consent order.

Q. That"s correct. That"s correct.

A. Yes.

L.A. Court Reporters, L.L.C.
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MS. CASSEL: Hearing Officer, i1f you found

iIt, 1°d like to also move to enter this exhibit into
evidence.
HEARING OFFICER HORTON: Okay. That will be
Exhibit 47.
(Whereupon, Exhibit No. 47 was
marked for identification.)
BY MS. CASSEL:

Q. Mr. Rokoff, i1s this consent order also one of
the regulatory actions that you were considering iIn
your discussion In your testimony?

A Yes.

Q- Great. And this pertains to a number of
different coal ash impoundments In North Carolina; 1is
that correct?

A Correct.

Q. And that several of those are over 5 million
cubic yards i1n size, to your recollection?

A. Are you referring to 3 million cubic yards?

Q. We can start with 3 million cubic yards. Or
I can try to clarify --

A The reason 1 asked, for clarification, 1is
that In my report, in my testimony, | bound it by

1 and 3. Not 5. And so I"m asking did you mean 3.

L.A. Court Reporters, L.L.C.
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Q- Sorry to interrupt. Let"s go with 3 then.

Does this consent decree relate to a number
of North Carolina impoundments that are over cases
well over 3 --

(Reporter clarification.)

HEARING OFFICER HORTON: I"m sorry. This is
Vanessa Horton. Could you repeat that, Ms. Cassel,
for our court reporter.

BY MS. CASSEL:

Q. I believe | asked does this consent decree
refer to a number of Impoundments that were over or,
Iin some cases, well over 3 million cubic yards of coal
ash?

A. And the answer is yes.

Q. Finally with the exhibits, | wanted to direct
your attention to Exhibit 2 of the Environmental
Group®s exhibit filed on the 28th.

MS. CASSEL: Hearing Officer, when you locate
that, 1°d like to move that into evidence as well.

THE WITNESS: 1™"m there.

HEARING OFFICER HORTON: Okay. That will be
Exhibit 48.

(Whereupon, Exhibit No. 48 was

marked for identification.)

L.A. Court Reporters, L.L.C.
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BY MS. CASSEL:
Q. Sir, this i1s a press release; i1s that
correct?
A It appears that way, yes.
Q. Is this a press release that you reviewed

while you were i1nvestigating sites that had been
required to close by removal by regulatory action?

A. This particular press release i1s not
something that 1°ve seen or i1s not part of the
testimony that 1 provided. The contents appear to be
consistent with the understanding that 1 have.

Q- Excellent. Thank you. 1711 move on from
there.

Sir, moving to your answer to Environmental
Group®s Question 9-A, which 1s on, | believe, Page 9
of your pre-filed answers.

A Yes.

Q. You noted that:

"Options or methods would not necessarily be
excluded through application of cost and ability to
satisfty regulatory timelines."

Is that correct?

A. Yes, that 1s my -- that was my response.

Q. Mr. Rokoff, are you aware of iInstances iIn

L.A. Court Reporters, L.L.C.
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which an owner or operator determines how to move
forward with a particular closure method based on
cost?
A. So my experience says that there®"s lots of

reasons and factors why a closure method is selected.
Cost i1s one of those methods and i1t usually Is not one
item -- it 1s unlikely that i1t 1s one criteria that
provides a final decision as to why one method is
selected or 1s not, but, rather, a collection of
criteria.

Q. Are you aware of iInstances iIn which an owner
or operator®s decision not to move forward with a
closure method was based primarily on cost?

A. As | look back at my experience, cost 1is,
again, one of many factors. So 1t"s unfair for me to
say that that"s the primary factor but, rather, one of
many primary factors that aid the final selection.

I will note that my testimony does indicate
that cost 1s an important factor, as we"ve seen by the
charts. As a matter of fact, i1In states that don"t
have cost recovery, 1 percent of the volume of cost of
material i1s currently identified as closure by
removal .

Q- And when you say "currently identified,"”

L.A. Court Reporters, L.L.C.
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that"s based on what was provided in the closure plan
posted on the federal website; i1s that correct?

A. Correct. So that"s based on the dataset
that"s provided to me based on the data that was
publicly available as well as the other factors that
I1"ve noted within my testimony.

Q. Okay. Now, sir, one final question. Your
response to Environmental Group which relates to your
response to Environmental Group®s Question 7-C, which
IS on Page 8.

A Yes.

Q. You state -- okay. 1I1°m sorry. 1 may have
the wrong question. Let me make sure. Yes.

So In response to the question:

"Please identify any circumstances under
which closure 1n place would not be an appropriate
solution,”™ you responded that:

"A solution that would not be appropriate
would be one that is not compliant with the stated
performance standards, (based on stability, water
management considerations, et cetera,) as provided
within the federal CCR rules."

Is that correct?

A. That 1s correct.

L.A. Court Reporters, L.L.C.
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Q. Can you elaborate on the stability concerns
that you referenced in this answer, 7-C, answer to
Question 7-C?

A. I can. So the federal CCR rules provide the
requirement for stability to be demonstrated, both
seismic and other slope stabilizations -- I"m sorry --
slope stability criteria. 1t°s found within
Section 257.73. 1t has 1ts own stability report. So
1It"s compliant that those facilities and that the site
Is, In fact, stable. That"s what 1"m referring to.

Stability can also be referenced due to the
settlement potential of the cap, which 1s also part of
the design criteria.

Q- Thank you very much.

MS. CASSEL: That concludes my questions for
now, but I*1l reserve the right for follow-up. Thank
you.

HEARING OFFICER HORTON: Thank you.

Moving onto to Midwest Generation, Ms. Gale,
any questions for this witness?

MS. GALE: No questions. Thank you.

HEARING OFFICER HORTON: City of Springfield,
Ms. Williams, any questions?

MS. WILLIAMS: How is my audio today?

L.A. Court Reporters, L.L.C.
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HEARING OFFICER HORTON: Sounds good.
EXAMINATION

BY MS. WILLIAMS:

Q- So I would like to ask one follow-up. This
i1s Deborah Williams on behalf of the City of
Springfield. Good morning.

A. Good morning.

Q. Ms. Cassel entered several exhibits, public

utility rate cases, lawsuilt since statutes, and just
to make sure 1 understand your testimony, that when
you are describing external factors that influence
removal choice decisions, those are the type of
external factors you“re referring to?

A. Well, not exclusive, yes. Those are examples
of external factors.

Q- And you want to remind us of some others?

A So the other large one that doesn"t fall
within that would be cost recovery and rate recovery
and the option for beneficial use. There are some
utilities that have determined to select proactively a
beneficial use alternative that may not result from a
regulatory and/or legislative decision.

Q- Do you have an opinion on whether utilities,

when beneficial use options present themselves, prefer

L.A. Court Reporters, L.L.C.
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to take them or not?

A. I"m sorry, Ms. Williams. Can you repeat the
last part of your question?

Q. Let me rephrase a little bit. 1 just want to
see 1T you have an opinion on whether utilities seek
out beneficial use opportunities or take advantage of
them when they"re technologically feasible and
available?

A. It"s my experience that there are a lot of
factors that go into whether or not beneficial use 1s
a viable option, and 1"m just going to cite four of
them, as 1°ve already stated In my testimony, but just
to make sure.

The market demand; the proximity to source;
the ability to remove or de-water the material and
then convey 1t to a site; and the quality of both the
pre- and final contents of the CCR within the pond.

It"s my experience that beneficial use is
something that utilities or owners or operators do
consider to see whether or not it"s feasible or it
makes sense.

But a lot of factors, as I"ve already
mentioned, have to align and it 1s often the case It

i1s unlikely that they always line and, quite honestly,
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seldom do they line.

Q. So when we talked about the external factor
of the availability of rate recovery, 1 know 1t may be
obvious to most people reviewing your testimony, but I
guess 1 would like you to state clearly for the
record, this is not a coincidence, iIs i1t?

Explain why cost recovery is a factor that"s
relevant here.

A No problem. The ability to recover their
cost i1s an important factor. It Is not a coincidence.
The ability to recover cost, generally speaking,
closure by removal -- and, again, cost iIs an important
factor that needs to be part of the decision process.

Closure by removal can be more costly and
oftentimes may be more costly than closure in place,
and that when looking at the ability to do a cost
recovery, whatever the option is, that cost is a
deciding factor or a notable factor iIn the overall
selection process.

I"m not sure 1T | was able to answer your
question completely. 1 hope so.

Q. And let me ask this last follow-up to maybe
bring it together. In addition to it not being a

coincidence that states with cost recovery are places
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where large facilities use closure by removal, you
also did not find a connection, a correlation, between
environmental triggers, such as location restrictions
and groundwater protection standard violations and the
choice of closure by removal; is that correct?

A. To be clear, so environmental standards,
groundwater protection standards, we didn"t look at
that and study that specifically iIn the testimony.

What 1 would note is that if you look at
Opinion Number 3, that I tried to look at, for
example, where there was some sort of indication to
see whether an environmental factor led to a certain
type of closure. So, for example, fairlure to comply
with groundwater protection standards, the US EPA and
the federal CCR rule did not require a certain type of
closure method. 1 went back to see whether or not a
certain type of closure method was preferred or
selected, and 1t did not seem to present one.

What presented itself was that closure in
place was still a widely accepted closure option for
those situations.

Q. Well, thank you. This was helpful to me. |
appreciate 1it.

A No problem.

L.A. Court Reporters, L.L.C.
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HEARING OFFICER HORTON: Moving on to the

I1linois Environmental Regulatory Group, Ms. Brown,
any questions for this witness?

MS. MELISSA BROWN: No questions for this
witness. Thank you.

HEARING OFFICER HORTON: Moving to Ameren,
Ms. Manning, any questions for this witness?

MS. MANNING: No questions for this witness.
Thank you.

HEARING OFFICER HORTON: Moving to the
Attorney General"s office, Mr. Sylvester, any
questions?

MR. SYLVESTER: No questions at this time.
Thank you.

HEARING OFFICER HORTON: Moving to the
Pollution Control Board Technical Unit, Mr. Rao, any
questions?

MR. RAO: No questions. Thank you.

HEARING OFFICER HORTON: Okay. Any follow-up
questions for Mr. Rokoff?

MS. CASSEL: Hi, this i1s Ms. Cassel with
EarthJustice. 1 have one follow-up questions to
Ms. Williams®™ questions.

HEARING OFFICER HORTON: Please proceed.

L.A. Court Reporters, L.L.C.
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FURTHER EXAMINATION

BY MS. CASSEL:

Q. Mr. Rokoff, you noted that closure i1n place
was chosen frequently in your review of other plans
and other data available; i1s that correct?

A. 1 did.

Q- And would you say that that was less the case
In states where there"s a regulatory structure in
place, where regulators are evaluating the closure

method of the particular coal ash pond?

A. Can you rephrase your question or restate 1t?
I1"m sorry.
Q. Sure.

In states where there was regulatory body
overseeilng or making decisions about the closure
methods of coal ash ponds, would you say closure iIn
place was less common or less frequent than iIn states
where there was no regulatory body making such
decisions?

A I do look at that as part of my testimony.
Again, we use the basis of the federal CCR rules. Not
individual state regulatory. As | am sure you“re
aware, there are limited states that currently have

state programs that supersede the federal or are in
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compliance with the act, as mentioned earlier, that
have such state regulatory programs in place.
Q- Okay. Thank you, sir.

MS. DIERS: This is Ms. Diers. | have one
question that 1 probably should have asked earlier.
Is 1t okay i1f I proceed?

HEARING OFFICER HORTON: Yes, please proceed.

MS. DIERS: Thank you.

EXAMINATION
BY MS. DIERS:
Q- Good morning. My name is Stephanie Diers.
I"m asking a question on behalf of 1llinois EPA.

Does your study of pond size versus closure

type have a minimum pond size?
A It did not.

MS. DIERS: Thank you.

HEARING OFFICER HORTON: Okay. Any other
follow-up questions for this witness?

All right. Hearing none.

Thank you, Mr. Rokoff. You are dismissed.

THE WITNESS: Thank you.

(Witness excused.)
HEARING OFFICER HORTON: Moving on to Sharene

Shealey. Are you on the line?

L.A. Court Reporters, L.L.C.
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MS. GALE: She"s i1In the room with us.

HEARING OFFICER HORTON: Great.
Ms. Court Reporter, could you please swear in
this witness.
(Witness duly sworn.)
HEARING OFFICER HORTON: Ms. Gale, would you

like to enter Ms. Shealey®s pre-filed testimony as an

exhibit.

MS. GALE: Yes, I would.

HEARING OFFICER HORTON: That will be
Exhibit 49.

(Whereupon, Exhibit No. 49 was
marked for identification.)
HEARING OFFICER HORTON: And would you like
to enter Ms. Shealey®s pre-filed answers as an
exhibit?
MS. GALE: Our answers were one document, so
I think we can just make Midwest Generation®s answers
as the next exhibit, and that can be then for Mr. Gnat
and Mr. Nielson afterward.
HEARING OFFICER HORTON: That"s correct.
Sorry about that.
So Midwest Generation pre-filed answers will

be Exhibit 50.

L.A. Court Reporters, L.L.C.
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(Whereupon, Exhibit No. 50 was

marked for identification.)

HEARING OFFICER HORTON: Ms. Shealey, do you
have an opening statement or a summary that you"d like
to present?

THE WITNESS: Yes.

HEARING OFFICER HORTON: Okay. You are
limited to five minutes. Please proceed.

THE WITNESS: Thank you.

My name i1s Sharene Shealey, and 1"m employed
as a director with NRG Energy, which, in turn,
indirectly owns the mid shares of Midwest Generation,
LLC.

I would also add that I"m a resident of Will
County, and where 1 live is captured within the
ten-mile radius requirement described in the proposal.

Midwest Generation appreciates the hard work
that both the 1llinois Environmental Protection Agency
and the Illinois Pollution Control Board have done to
expedite the Rulemaking process on an extremely tight
schedule.

As stated in my testimony, Midwest Generation
agrees with certain aspects of the proposed rule.

Specifically, Midwest Generation supports the sections

L.A. Court Reporters, L.L.C.
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that closely follow the U.S. Environmental Protection
Agency®"s 2015 Rule, Disposal of Coal Ash Residuals
from Electric Utilities, codified at 40 CFR 250, part
257 .

However, we do recommend some changes, as
described 1n my testimony and in the testimony of
Midwest generation®s other witnesses, Mr. Richard Gnat
of KPRG and Mr. David Nielson of Sargent & Lundy.

Mr. Gnat is our hydrogeologist with KPRG &
Associates, and his testimony i1s related to suggested
modifications for the groundwater monitoring and
assessment of corrective measure iIn Sections 845.600
through 845.660.

Mr. Nielson i1s a professional engineer with
Sargent & Lundy, and his testimony is related to
suggested modifications In Sections 845.420, the
Leachate Collection and Removal System section, and
Section 845.770, the Retrofitting section.

Thank you for giving us the opportunity to
speak today, and 1 look forward to answering any
questions that you may have. Thank you very much.

HEARING OFFICER HORTON: Thank you,

Ms. Shealey.

We will move on to questions. Illlinois EPA,

L.A. Court Reporters, L.L.C.
312-419-9292




© 00 N o 0o A~ W N PP

N N N NN B B R R R B R R R
N W N P O © ®© N O 00 M W N P O

Electronic Filing: Received, Clerk's Office 10/23/2020
September 30, 2020

Page 40

any questions for this witness?
MS. DIERS: Yes, we do. Thank you.
EXAMINATION
BY MS. DIERS:

Q. Good morning, Ms. Shealey. My name is
Stephanie Diers, and 1 will be asking questions on
behalf of 11linois EPA.

This 1s a followup In response to board
Question 17. I believe that"s on Page 1. Let me know
when you"re there, please.
Sorry.
Thanks, okay. Take your time.

Okay. 1 got it. Thank you.

o r» O r

No problem.

You agree to the board®s suggested language
which would limit removal of liners to liners that are
contaminated.

How would Midwest Generation or other owner
or operators determine whether a liner i1s contaminated
or not?

And then also 1°d like to ask, how would a
owner or operator demonstrate that a liner is not
contaminated?

A As started 1n my testimony, that -- or

L.A. Court Reporters, L.L.C.
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actually David Nielson®s testimony -- that probably is
a better question for him.

Q- Okay. I could ask him that question. Thank
you.

The next question i1s with respect to the
Environmental Group Question 9-B, as in boy. It"s on
Page 9.

A. I*"m there.

Q. All right. 1In your description of coal
transfter and potential difficulties of CCR transfer,
you state that a dock or port located on the opposite
side of the a power station can make 1t iInfeasible to
transfer CCR to a barge.

Did you consider the possibility of mobile
conveyor belt systems that could be loaded directly
from the CCR surface i1mpoundment to a conveyor system
that leads to a rail line or barge dock in the
instances where either i1s available on-site?

A. Yes, | think so. Yes. As | said 1n my
testimony, yes.

Mobile conveyor systems can be used iIn
Instances such as that as you"ve described. But our
experience is that the facilities, they"re not --

(Reporter clarification.)
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HEARING OFFICER HORTON: Ms. Shealey, this is

Vanessa Horton. We didn"t catch the last sentence.
They"re not totally monitored?

THE WITNESS: It was not monitored. They"re
not -- our iImpoundments and my -- as stated In my
testimony, impoundments and rail lines or docks or
barges -- barge locations are not necessarily closely
situated, and so a mobile conveyor system could be
substantial, meaning very, very long.

BY MS. DIERS:

Q. So i1t would be difficult but not impossible?

A. It would require -- 1t would not be
impossible, but, as stated in my testimony, i1t would
require additional permitting outside of this
permitting.

Q. All right. Thank you.

My next question is, this iIs iIn regards to
Environmental Group®s Question 14-A, as in apple, on
Page 14.

A I*m there. Thank you.
Q. In your pre-filed testimony in which you
state:

"While Midwest Gen doesn"t object to

financial assurance, the iIncreased cost must be
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properly accounted for In an analysis of the economic
impact to the people of Illinois."

My question 1s, does Section 22.55 -- 1™m
sorry -- 22.59(f), as in frank, of the Act require
financial assurance?

A. It appears to, yes.

Q. Would you agree that the purpose of financial
assurance i1s to prevent the people of Il1linois from
having to bear the cost of cleanup where an owner or
operator fails to properly remediate a pollution
source and/or resulting contamination?

A. Could you say -- would 1 agree? Would I
agree what?

Q- I can repeat 1t. 1711 go a little bit
slower. Sorry.

Would you agree that the purpose of financial
assurance i1s to prevent the people of Il1linois from
bearing the cost of cleanup where an owner or operator
fails to properly remediate a pollution source and/or
resulting contamination?

A. I would agree that that"s the intent of 1it,
yes.

Q- Thank you.

My last question is a follow-up to Agency

L.A. Court Reporters, L.L.C.
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Question 1-D, as in dog, on Page 15.
A Okay .
Q. And your response to Agency®s Question 1-C,

as iIn cat, you state that:

"Generally, a removal of free liquid is
accomplished by draining a water by gravity flow."

And your response to agency Question 1-D, as
in dog, you state:

"The length of time to remove the CCR and
water depends upon the size of the impoundment, the
amount of water and CCR to be removed, which could be
left in all of either water or CCR contained within
the 1mpoundment and also the amount of precipitation
that occurs during the removal process."

So when liquids are gravity-drained, is it
typical for some water and some CCR to be left iIn the
surface 1mpoundments after a routine removal?

A Yes.

MS. DIERS: I have no further questions.
Thank you.

HEARING OFFICER HORTON: Thank you.

Turning to the Environmental Group?

MS. BUGEL: Yes, I have questions.

Did you want me to move up there, or do you

L.A. Court Reporters, L.L.C.
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just want to turn the camera?

HEARING OFFICER HORTON: 111 turn 1t. 1

think that will work fine.
EXAMINATION

BY MS. BUGEL:

Q- Good morning, Ms. Shealey. Can you tell me,
first, can you hear me okay?

A You"re slightly muffled, but 1 think I can.

Q. Okay. Please let me know then 1f you have
any trouble hearing my questions. 1 don"t want to
take my mask off because of the number of people iIn
the room here.

My First question i1s following up on a
question that Ms. Diers just asked you about mobile
conveyor systems.

Does Midwest Generation have a conveyor that

crosses the river in Joliet?

A Not a functional one.
Q- Do you know when 1t was last functional?
A Prior to ceasing burning -- or when we

stopped burning coal.
Q- And can you tell me when you stopped burning
coal there?

A. I would only be guessing because 1 did not
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prepare that. |1 believe 1t was in 2016.
Q. Can you tell me what river it crosses in
Joliet?
A The Des Plaines.

Q. And do you have any i1dea how long that
conveyor 1s?

A. No, 1 have no idea.

Q. I am going to turn to your responses to
pre-filed questions starting on Page 3, Question 1-G,
as in girl.

A. Actually, I"m sorry. Can | add a

clarification?
Q. Yes.
A. I don"t have a good estimate of how long that

conveyor 1s, but that conveyor is not mobile, just to
be clear. |I"m not certain whether it still exists as
a conveyor; 1 don"t believe i1t does. But our
conveyors are not mobile, just to be clear. Thank
you.

Q. For the benefit of the board and others here,
do you know what the difference between a mobile
conveyor 1s and a not mobile conveyor?

A I*m aware of some differences. 1 do not know

the full conveyor. But a mobile conveyor generally
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means i1t can be moved from a location to a different
location. And permanent conveyors -- that"s not
really a word -- but permanently installed conveyors
cannot be moved. They"re like sort of bounded In a
place similar to a house or a building that they“re
not movable.

Q. And would that lead to any differences in how
long a conveyor could be 1f it"s mobile versus not
mobile?

A. I would believe that i1s well outside of my
expertise.

Q- Okay. Thank you for your follow-up on that.

So I now will turn to Question 1-G on Page 3.

A. I*m sorry, Ms. Bugel, G, as iIn great?

Q. G, as 1In great.

A. Thank you.

Q. And there was an objection to this question,

so you did not answer i1t. |1 would like to re-raise
this question again and respond to the objection.

MS. BUGEL: Kristen, do you want to
articulate the objection, or do you want me to read it
into the record?

MS. GALE: Yes. The objection is that that

question is not relevant to this proceeding. And I
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guess we can ask -- you can ask the witness to explain
why 1t"s not relevant.

MS. BUGEL: Well, 1°d like to respond with an
argument on relevance.

First, 1 would say that -- and the question,
for the record, i1s: Has Midwest Generation installed
dry sorbent injection, DSI, on any of its plants?

And our response to the objection is that,
first of all, Midwest Generation has opened the door
to this line of questions through the testimony of two
different witnesses. One i1s Richard Gnat, who
testifies that a change iIn items, such as coal
feedstock, combustion processes, and/or CCR material
handling, could affect monitoring and require
re-evaluation of a monitoring program that he
recommends.

Second, Mr. Nielson testifies that flue-gas
desulfurization, which dry sorbent injection is a type
of, he testifies that flue-gas desulfurization could
foul the filter layer which could affect the ability
to use a leachate collection system above or below the
liner, so that Midwest Gen opens the door to the
relevance of the use of FGD and DSI.

Third, the Environmental Group®s content that
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this has an effect on where you need to sample pour
water In an impoundment.

So for at least three reasons this is
relevant.

MS. GALE: Hearing Officer, may I have an
opportunity to respond to those three points?

HEARING OFFICER HORTON: Yes. Go ahead.

MS. GALE: AIll right. Mr. Gnat"s testimony
and Mr. Nielson®"s testimony does not discuss DSI. In
fact, DSI i1s not related to flue gas. And Mr. Gnat"s
testimony was a general basis. He®"s not a chemist.
It"s not -- his testimony was about how coal ash is
generated. It"s general and had nothing to do with
DSI.

The question was related specifically to
Midwest Generation®s operations, not in a general
sense. So if the question is related to a general
sense throughout the state, how DSI may get to surface
impoundment, then it may be relevant.

But the question here was about Midwest
Generation use of DSI, and that was our objection.

I"m also going to object that we"re getting
into specifics of how Midwest Generation®s plants

operate and, as we said often In our answers, any
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specific testimony we will be objecting to because of
the general Rulemaking.

But 1 did suggest that she might ask why i1t"s
not relevant.

HEARING OFFICER HORTON: Go ahead.

MS. BUGEL: 1t"s my decision what questions I
want to ask and not Ms. Gale®s.

MS. GALE: Okay.

MS. BUGEL: And, you know, 1°m happy to
withdraw the question 1 included in the pre-filed
questions about which plants and when, but 1 still
think that Midwest Gen has raised dry sorbent
injection, 1t is a type of flue-gas desulfurization,
and Mr. Gnat raises coal feedstock combustion
processes and CCR material handling -- combustion --
this goes to combustion processes.

So Midwest Gen has opened the door.

HEARING OFFICER HORTON: This is Vanessa
Horton.

As | have decided i1n previous days of this
hearing, 1*d ask that, Ms. Bugel, you limit your
question to a generality only and not to a specific
plant or facility. So i1f you could do that in this

instance, you can proceed.
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BY MS. BUGEL:

Q. Okay. Without referencing any specific
facilities, has Midwest Generation installed dry
sorbent 1njection on any plants in 11liInois?

MS. GALE: Wait. 1 think -- 1 think that"s
still specific. So I will continue objecting. IF
iIt"s general to Rulemaking and general to stations,
then we will not object. But that question was
Midwest Generation-specific.

I guess I didn"t understand the Hearing
Officer™s ruling.

MS. BUGEL: 1"m not raising specific
facilities. 1°m not saying which one or when. 1™m
just asking generally at any of its facilities.

And 1 think this goes to how the rules will
function, and the way they"re written iIs very much
related to how they"ll function. And this i1s true for
some of the questions | have going forward, the rules
need to be informed by what i1s happening in Illinois,
and 1"m saying generally, not a specific plant.

So 1 think my argument still stands.

HEARING OFFICER HORTON: 1*1l1 decide in favor
of Ms. Bugel. If the witness chooses to not answer

the question, then that is fine. But she may be
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allowed to ask this question as a generality.

THE WITNESS: So I™"m sorry. Could you give
me the outstanding question?
BY MS. BUGEL:

Q. Sure.

Has Midwest Generation installed dry sorbent
injection on any of its plants in 11lInois?

A. Yes, and that is a matter of public record;
they all have air permits issued by the Agency.

Q. And has CCR that was generated after the
installation of dry sorbent injection been commingled
with CCR before the use of dry sorbent injection at
any surface impoundments at Midwest Gen"s facilities
in 11linois?

A. No, and that"s why it"s not relevant to this
conversation, from our perspective. DSI, dry sorbent
injection, Is a coal-combustion technology and it does
not go to impoundments for us. It"s dry-handled. Any
ash that comes In contact with dry sorbent is
dry-handled in our situations.

I can™t speak for every installation of DSI
across the nation, but we don"t have sorbent in our
impoundments, because they are coal combustion

technology and not related to combustion and,
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therefore, not related to our ash iIn this bin.

Q- Okay. Going on to Question 1-H on Page 3,
this question i1s, has Midwest Gen installed activated
carbon injection at any of its plants in 11liInois?

A Yes, and my answer is similarly. It"s a
matter of public record the systems have ailr permits
that activate a carbon. It"s a post-combustion
control technology, and, therefore, is not in
wet-handled ash and not in our impoundment.

Again, 1 cannot speak for the universe of
activated carbon systems. 1 don"t have that
knowledge.

Q. And 1 realize that this was probably before
you were working in your current position, but Midwest
Generation switched from high-sulfur coal to
low-sulfur coal at i1ts plants in Illinois; i1s that
correct?

A. That"s my understanding. That predates me,
but that 1s my understanding.

Q. And do you know 1f CCR generated from the
burning of high-sulfur coal was mixed with CCR
generated from the burning of low-sulfur coal at any
of Midwest Gen"s surface impoundments?

A I cannot say that with certainty. 1 would
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say that 1 think, as stated In my testimony or maybe
It was iIn a response -- 1 think, actually, I"m sorry,
It was probably iIn a response to the questions from
the Agency, our practice has been to routinely remove
CCR from most of our surface impoundments.

So i1t could have happened when they
transitioned. 1 just wasn"t around. | don"t know the
details of how they transitioned from high-sulfur to
low-sulfur coal.

Q. Okay. Turning to Page 8 of your responses, |
am looking at your response to Question 8-C, as in
cat.

A Yes. I"m sorry. I"m there.

Q. Okay. And you have a response here that
generally says Midwest Gen does not agree that air
monitoring will significantly assist in determining
whether fugitive dust controls are effective.

Your answer goes on. I"m not going to read
the whole thing.

But do you see that answer?

A. Yes.
Q- Do you have expertise in air monitoring?
A. That 1s relative. |1 am probably more

knowledgeable than the average person, but, no, it is
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not my area of expertise. But air Is my area of
expert -- 1s generally my area of expertise.
Q. How about fugitive dust?
A Air, generally, is my area of expertise.
Q- And when you say "air, generally,”™ I"m trying

to understand whether you include fugitive dust in
that or not?

A. Oh, I™m sorry. | think I"ve stated on one of
the responses to a question, and 1 don®"t have this all
memorized so forgive me. But we have fugitive dust
plants at our stations through the air program.

So, yes, fTugitive dust i1s, through our
Title 5 permit, issued by the Agency or other permits
issued by the Agency, air permits.

So, yes, fugitive dust i1s considered, and for
me, an ailr iIssue, In my opinion. Actually, It iIs an
air iIssue, IS my opinion.

Q- Thank you for clarifying.

Have you reviewed the other testimony in this

proceeding?
A. No.
Q. So to confirm, you have not reviewed Andrew

Rehn®s testimony?

A Ms. Bugel, I cannot tell you what I"ve read
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In the past three weeks. 1 cannot. | cannot confirm
anything -- any specific testimony, other than mine.
Q. So are you familiar with the terminology

"confounding factors'?

A. Yes.
Q- Okay .
A. As a Merriam-Webster term.

Could you define i1t?

Q- So I"m trying to understand. You raised a
concern about fugitive dust controls and questioned
whether they could be effective because of other
industries nearby --

A Excuse me.

MS. GALE: Ms. Bugel, 1 would object to your
mischaracterization of her testimony. 1 think you
misspoke. You said we had a concern about fugitive
dust control and whether they would be effective.

What she testified to was whether air
monitoring would be significantly effective.

MS. BUGEL: Thank you for correcting that.
BY MS. BUGEL:

Q. So generally your concern is about whether
air monitoring could be effective because of other

industries nearby and their -- the fugitive dust
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emissions that may be coming from those other
industries. 1 --
A. That 1s --
Q. Go ahead.
A I"m sorry. | was iInterrupting you.
I was going to say that is a correct
characterization of the concern expressed.
Q. Okay. Very good.
And I was going to use the terminology

"confounding factors,' which 1 believe i1s air
monitoring terminology. Those other fugitive dust
emissions could be confounding factors?

A Correct.

Q. Is that fair?

A Correct.

Q. Have you ever heard of pre-project air
quality monitoring?

A I*m aware of what that is. 1"m not sure that
I"ve ever used that term or had that term -- used that
term. But, yes.

Q. Is 1t fair to say that the purpose of
pre-project monitoring iIs to obtain a baseline?

A Yes.

Q. So going back to your concerns, 1Is one option
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doing pre-project monitoring in order to obtain a
baseline of existing fugitive dust emissions?

A. I would guess that i1t i1s possible. But the
timelines associated -- again, I1"m not a monitoring
expert -- but there are timelines that you have to
establish for your baseline, and the timelines
established under the proposed rule i1s really tight,
and 1"m not confident that you could get a good
baseline for a project iIn this circumstance.

Q- Okay. Have you ever heard of upwind and
downwind monitors being used across a project area?

A. Ever? Absolutely. But not iIn a case of a
CCR surface impoundment, no.

Q. Okay. Could they be used across a working
area where CCR is being remediated?

A. It would have to be a huge impoundment -- or
it would have to be over a sizable impoundment, in my
opinion.

The impoundments, for example, that 1 am
picturing in my head are small and you would see the
same things on both sides. That"s how small some of
impoundments are. It wouldn®t distinguish, In my
opinion. Never did. So I don"t know.

Q. And just to confirm, in your opinion, i1f you
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had an 1mpoundment of sufficient size, you could use
upwind and downwind monitors to measure the
incremental dust from remediation activities?

A It would have to be very -- my
understanding -- or the only times where | saw that
use or that 1"m aware of that use i1s at a Superfund
site, which are generally gigantic. And relatively
gigantic, 1t"s comparable to an entire footprint of a
power plant.

I"ve never seen 1t done when you"re measuring
distances of a thousand feet or -- 1t"s just too
small. 1 don"t -- 1 don"t understand how that could
happen. But, again, 1"m not the expert of that. But
I don"t think 1t"s reasonable or feasible.

Q- Are you familiar with fixed monitors being
located along roadways?

MS. GALE: 1"m sorry, you cut out. Could you
try that again?

MS. BUGEL: Okay.

BY MS. BUGEL:

Q- Are you familiar with fixed monitors being
used along roadways?

A No.

Q. Just from what you know about monitoring,
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could the impact from fugitive dust from a passing
haul truck be detected as a spike I1If you had a monitor
located along a roadway?

A. Again, 1*m not familiar with how those
monitors work. 1 mean, that would be a fine tune
because the monitors probably being ducked from a
roadway. 1 just don"t have the expertise In that to
understand.

But the regulations require that trucks that
are carrying materials, fugitive materials -- and the
air program requires, trucks that carry these
materials be tarped. So you should not see those
spikes, you should not be able to measure 1t. That"s
the purpose of tarping.

Q. And last question about the monitoring. Do
you know 1f monitor filters can be tested for metals,
specific metals, i1n order to identify indicator
pollutants from a certailn source?

A Monitors i1s a very broad term in that
context. 1 can"t -- 1 don"t know what you"re -- could
you help me? Could you narrow it a little?

Q. Sure. Again, going back to fugitive dust
monitoring and various industries being located In an

area, i1Is it possible 1n that circumstance to test a
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filter from a fugitive dust monitor and to identify
different metals that would be indicator constituents
from different sources?

A. That 1s outside my expertise, so | do not
know.

Q- Okay. 1 am going to turn to Page 14,
Question 14-A.

A. I*"m there.

Q- And your response here -- well, 1 want to
refer back to -- let"s see, the quote -- this question
quotes Page 9 from your testimony and it says:

"While MWG,"™ -- M as In Midwest Generation --
""does not object to financial assurance, the increased
cost must be properly accounted for in an analysis of
the economic impact to the people of Illinois."

And then we went on to ask "what does
properly accounted for In an analysis of the economic
impact to the people of Illinois"™ mean.

And you indicated -- oh, I"m sorry. 1"ve
got -- 1 read the wrong question.

I"m going to turn to 14-B. 1 apologize.

So our question there was:

"Do you offer a methodology on how to

properly account'™ -- missing a word, but i1t should say
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"for the cost of financial assurance and 1ts impact on
the people of Illinois. |If yes, how did you arrive at
that methodology?"

And your answer was:

"Yes, the general rule of thumb for the costs
of financial assurance is that each $1,000 of
financial assurance costs $10."

After 1 corrected that, did I read 1t
correctly?

A. I believe so, yes.

Q- Okay. So then my question is: |Is the cost
of financial assurance, $10 per $1,000, the same as
the economic impact to the people of 11lInois?

A. No. 1It"s a piece of 1t, as stated In my
testimony.

Q. So i1if 1t 1s only a piece of the economic
impact to the people of Illinois, how do you —-- in
your opinion, how do you analyze the economic impact
to the people of 11lInoi1s?

A. I"m sorry, Ms. Bugel. Could you repeat the
last portion of your question?

Q. My question 1s, how do you analyze the
economic impact to the people of 1llInois?

A As stated in my testimony, we were not
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attempting to account for every cost that the
regulations were --

THE COURT REPORTER: Can you ask her to
repeat that?

HEARING OFFICER HORTON: Vanessa Horton. Can
you please repeat? We didn"t catch your --

THE WITNESS: I can"t repeat i1t. |1 can try
rephrasing.

As stated iIn my testimony, our attempt was
not to provide a summation of the cost of this
regulation, but, instead, to make the board aware that
the regulation has associated costs to the people of

Illinois. Yes.

BY MS. BUGEL:
Q- Same page. | want to follow up on
questions -- your responses to Question 15-B, C, and

D, which are at the bottom of that page, and in
response to our question: "Would a leachate
collection system placed above the composite liner
minimize the hydraulic head on the composite liner?
IT not, why not?" You pointed to David Nielson®s
testimony. Right?

A. Correct, in part.

Q. In particular, David Nielson"s testimony is
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about damage cases and industry standards generally,
right?

A That 1s not -- 1 would not characterize

that"s what his testimony is about. That was a broad,
sweeping statement about his testimony --

Q. Fair enough.

A -- that 1 would not use.

Q. The part of his testimony that you pointed to
for your answer was about damage cases and industry
standards. Is that fair?

A. The part that I point to 1Is a quote directly
from Mr. Nielson®s testimony. And i1f you would like,
I could read i1t directly to remove any ambiguity.

Q- Why don®"t you go ahead and do that so the
record is clear.

A The question 1is:

"Would a leachate collection system placed
above the composite liner minimize the hydraulic head
on the composite liner? If not, why not?"

Answer: '"As stated in the testimony of
David Nielson, US EPA"s risk assessment did not
1dentify any damage cases for composite-lined CCR
surface 1mpoundments.™

Mr. Nielson®"s pre-filed testimony reference
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that I will not read, if that"s okay.

Mr. Nielson further testified that collection
and removal of leachate from a CCR surface impoundment
IS, ""not an i1ndustry standard because i1t is not
practical given the i1nherent operation of a surface
impoundment.™

With a reference to his testimony and a
reference to ''see his answers to questions supplied by
the 11linois EPA.™

Q. And 1 don"t believe your answer answered my
question, so | am going to re-ask the question.

Would a leachate collection system placed
above the composite liner minimize the hydraulic head
on the composite liner?

A. I"m not an expert iIn those things. You would
have to direct 1t to Mr. Nielson, as I answered 1In
your question. |Is that fair? Yeah, iIt"s
Mr. Nielson"s question, please.

Q. And 1f | re-asked questions 15-B, as in boy,
and 15-C, would you also direct me to Nielson?

A. Yes. Yes, as | did in my answer to the
question. Mr. Nielson is a professional engineer who
iIs skilled at these things much more than 1 am, and so

I think he would be better able to answer your
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question.

Q. Okay. I am turning the page, Page 15,
following up on your answer to Question 16-A, as in
apple, small Roman i1i.

And my question is, while you refer four of
these responses, all these responses, you refer back
to your answer 5-D, D, as iIn dog, and 5-D, the latter
part or the end of -- the last two sentences of 5-D
indicate that:

"Midwest Gen installed groundwater monitoring
wells around its CCR surface impoundments in 2010 and
since 2010 has conducted groundwater sampling on a
quarterly basis.

"Additionally i1n 2015, MWG, Midwest Gen,
began conducting groundwater sampling pursuant to the
federal CCR rule then with a citation.”

Again, 1 don"t believe this answered my
question, which I will re-ask In a slightly different
form here: Could that existing monitoring system be
used to at least partially comply with the proposed
rules requirements, the proposed rules monitoring
requirements, that we are discussing here in this
proceeding?

A That question i1s better -- Mr. Gnat, who is
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also testifying on the behalf of Midwest Generation,
would probably be better to answer that question.

My general answer i1s, at least iIn part, |1
believe 1t can. So Mr. Gnat is the expert, not me.

Q- Thank you.

And i1s Midwest Gen"s existing groundwater
monitoring system conducted according to a
scientifically sound groundwater monitoring program?

A Yes. We"re following the requirements of the
federal rule, which we believe to be based on science.
It 1s based on science, actually. So, yes.

Q. I don"t know If we should get started on
science after watching last night®s debate, but...

Okay. And now 1 am turning to Page 12.
We"re going back a little bit. Question 12-B, as in
boy. And my question here was:

""Have you asked members of Environmental
Justice communities whether such considerations are
critical to them?"

I am going to stop there and not ask the
second part of that gquestion because | understand at
least some of this garnered an objection.

But 1 am going to turn to your answer after

the objection, which 1s, generally, MWG has been and
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continues to be iIn contact with residents who live
near its power stations and response to comments or
questions by residents that live near i1ts power
stations to the extent that i1t is able.

And, again, 1 would re-ask the first question
because 1 don"t believe this answer responded to the
question.

For the record, 1711 read that iIn:

""Have you asked members of Environmental
Justice communities whether such considerations are
critical to them?"

A. I"m sorry, Ms. Bugel. Let me go back to what
considerations were. Let me just be clear. You
discussed considerations.

Yeah, this is all paraphrased from my
testimony. | actually need to make sure that I have

the full context and the question.

Q. This 1s referring back to Page 7 of your
testimony.
A. Okay. Now that I have context, please re-ask

your question.
Q- My question is:
""Have you asked members of Environmental

Justice communities whether such considerations are
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critical to them?"
A That"s a really iInteresting question. |
would actually believe the answer is yes, but 1
can"t -- because these types of considerations are

things that are spoken with -- are things that we
would communicate with our neighbors or the impact.
When we believe we are going to have an impact on our
neighbor, 1t Is our practice to communicate with our
neighbor. Okay.

Q- Do you know which of Midwest Generation®s --
and again, this i1s just a "'do you know'; 1°"m not
asking you to i1dentify. But do you know which of
Midwest Gen"s CCR surface impoundments are located in
Environmental Justice communities?

A "In" 1s an iInteresting word iIn this context.

I am familiar with Environmental Justice
communities, that some of our operations are adjacent
or in Environmental Justice communities, yes.

Q- Bear with me. [I"m trying to jump around on
some pages here.

So my next question i1s specifically about
Lincoln Stone Quarry, and 1 had some questions at 12-C
IS —- this 1s Question 12-C from your pre-filed

answers. The question was:
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"Is Lincoln Stone Quarry located 1In an
Environmental Justice community?"

That garnered an objection.

MS. BUGEL: Hearing Officer, 1 would like to
re-ask that question.

Kristen, do you want to read your objection
into the record or restate 1t?

MS. GALE: Yeah. |1 have a continuing
objection to that question because 1t"s asking for
site-specific information. | believe 1t"s been made
clear by the Hearing Officer and requested by other
parties that this Rulemaking is a general Rulemaking,
about general rules throughout the State of I1llinois,
and 1s not appropriate to discuss specific sites,
specifically, as been mentioned plenty of times, this
Rulemaking 1dentified how each thing i1s site-specific.

So to be a general Rulemaking, we should keep
the questions general.

MS. BUGEL: And, Hearing Officer Horton, 1 do
have specific questions about Lincoln Stone Quarry.

My questions do not go to the proposed rules
applicability or not to Lincoln Stone Quarry. There
was a public meeting around Lincoln Stone Quarry that

raised very serious concerns for the environmental
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groups.

Our concerns go to public participation,
responding to comments, which is actually something
that IEPA has raised earlier in this proceeding, and
the dialogue between industry and the community and
the public.

And 1 think this 1s a really important
example because 1t is indicative of how these meetings
are currently handled under the federal rule and gaps
in the federal rule.

In this Rulemaking, Illinois EPA and the
Pollution Control Board have an opportunity to respond
to how public participation was being handled and has
an opportunity to fill the gaps in the federal rule.

I honestly -- there®s no way of doing this 1iIn
a general way. And we have six exhibits that are
examples -- that raise the