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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 
In the Matter of:      ) 
        ) R 2020-019 
STANDARDS FOR THE DISPOSAL OF COAL  )  
COMBUSTION RESIDUALS IN SURFACE  ) (Rulemaking – Land) 
IMPOUNDMENTS: PROPOSED NEW 35 ILL.  ) 
CODE 845       ) 
 

RESPONSES BY GARY KING TO PREFILED QUESTIONS  
OF ELPC, PRAIRIE RIVERS NETWORK, AND SIERRA CLUB 

 
1. On Page 7, you state: “I am an attorney licensed to practice law in Illinois. I received a 

Juris Doctor degree from Valparaiso University and a Bachelor of Sciences degree in Civil 
Engineering, also from Valparaiso University.” 

 
a. What year did you obtain your Bachelor of Sciences?  

Response: 1974 
 

b. What year did you obtain your Juris Doctor degree?  
Response: 1977 

 
c. Have you ever been employed in any engineering capacity?  

Response: No, I am not a Licensed Professional Engineer.  
 

d. Have you even been employed as a hydrogeologist?  
Response: No, I am not a Licensed Professional Geologist.  

 
e. Since obtaining your B.S., have you worked in any capacity other than as a licensed 

attorney?  
Response: Yes. From 1990 through 2011 I was the Division Manager for the 
Division of Remediation Management within the Illinois Environmental 
Protection Agency (“IEPA” or the “Agency”)’s Bureau of Land. In that 
position I supervised engineers, geologists and specialists with other scientific 
disciplines in the development and implementation of regulatory programs 
relating to environmental remediation and closure of sites, including but not 
limited to landfills, underground storage tank remediation, and Illinois’ 
voluntary site remediation program.  I also worked with Agency attorneys in 
the Division of Legal Counsel in addressing legal issues involved in the 
development and presentation of Agency regulatory proposals to the Board 
and also as to legal issues related to the implementation of Board regulations, 
such as enforcement, compliance and permitting issues.  Since 2012 I have 
developed regulatory strategy for environmental closure of sites for Arcadis 
U.S.  See https://www.arcadis.com/en/united-states 

 
 

Electronic Filing: Received, Clerk's Office 09/24/2020

https://www.arcadis.com/en/united-states


2 

f. Have you ever been a licensed Professional Engineer?  
Response: No 

 
2. On page 8, you state: “Illinois EPA testimony confirms that the Exhibit is actually a list of 

ash ponds which it formerly regulated as water treatment units (“units”). Illinois EPA’s 
First Supp. Pre-Filed Answers, p. 6; See also Aug. 11, 2020 Hrg. Tr., pp. 30:17–31:10.” 

 
a. What statements in “Illinois EPA’s First Supp. Pre-Filed Answers, p. 6” support 

your conclusion that “Illinois EPA testimony confirms that the Exhibit is actually 
a list of ash ponds which it formerly regulated as water treatment units?” 
Response: 
 

4. The Agency has identified CCR surface 
impoundments in Illinois and has assigned identification 
numbers to the CCR surface impoundments it has identified. 
What is the authority the Agency is relying upon to identify the 
CCR surface impoundments?  

Response: The Agency’s authority to permit water treatment 
units was used to identify CCR surface impoundments. 

 
Agency’s First Supp. Pre-Filed Answers, p. 6.   
 
b. What statements in “Aug. 11, 2020 Hrg. Tr., pp. 30:17–31:10” support your 

conclusion that “Illinois EPA testimony confirms that the Exhibit is actually a list 
of ash ponds which it formerly regulated as water treatment units?” 
Response: 

 
MS. GALE: Great. Thank you. Moving on to Exhibit 2, the 
Agency's answers to Midwest Generation's questions. Sorry. 
Exhibit -- no, 2 -- 3. Exhibit 3. On Page 6 of the answers, 
Question 4, the Agency states that its authority to identify CCR 
surface impoundments is its authority to permit water 
treatment units, what –where is that authority coming from? 

MR. BUSCHER: This is Bill Buscher. The authority to identify 
those actually comes from the act at 22.59. We do administer a 
permit program. So we are aware of such types of 
impoundments that exist. 

MS. GALE: Right, and they were permitted as part of the 
NPDES permit program, is that what you mean? 

MR. BUSCHER: That is correct. 
 
 Aug. 11, 2020 Hrg. Tr., pp. 30:17–31:10. 
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 An additional segment of the August 11, 2020 hearing is also instructive on this 
point.  See below: 
 

MS. MANNING: Thank you. What I wanted to ask is with the 
identification of the 73 water treatment units that you identified 
in your answer to Dynegy, you indicated that they were water 
treatment units. That particular identifier that identified those 
73 units that are listed on Page 181 and 182 of your filing, the 
exhibit that the Board asked you to create, those water 
treatment units pre-existed -- the identifiers pre-existed the 
definition of surface impoundment either as it is put in federal 
law or in state law, is that correct? 
 
MR. DUNAWAY: Yes, those certain CCR surface 
impoundments existed prior to the existence of Section 22.59 of 
the act. 

 
 Id. at pp. 82:11–83:1. 
 

3. On page 8, you state “The Illinois EPA’s list includes former ponds that do not meet the 
definition of CCR surface impoundment provided for in Section 3.143 of the Illinois 
Environmental Protection Act (“Act”), as adopted in P.A. 101-171 (eff. July 30, 2019).” 

 
a. Is this statement a legal conclusion?  

Response: This statement is based on a comparison of Ameren sites on the list 
with information related to Agency approval of Ameren closure activities at 
Hutsonville, Venice and Meredosia. 

 
b. What “former ponds” are you referring to in this statement?  

Response: Hutsonville Ponds B, C and Bottom Ash Pond. Meredosia Bottom 
Ash Pond – which were authorized by the Agency to close by removal. 
 

c. What is the basis for your opinion that the “former ponds” on Illinois EPA’s list 
“do not meet the definition of CCR surface impoundment provided for in Section 
3.143 of the Illinois Environmental Protection Act (“Act”)?” 
Response: For something to be regulated as a “CCR surface impoundment” 
under Section 22.59 of the Act upon its promulgation on July 30, 2019, the 
corresponding triggering definition in Section 3.143 would require three 
things: (a) that it be “a natural topographic depression, manmade excavation, 
or diked area” (b) that it “is designed to hold an accumulation of CCR and 
liquid” and (c) that it is a unit which “treats, stores, or disposes of CCR”. 415 
ILCS 5/3.143. 
 
The Agency authorized the former ash ponds referenced in 3(b) above to close 
by removal prior to the effective date of Section 3.143 and such closure has 
occurred pursuant to the plans approved by the Agency.  As such, none of 
these units were storing, treating, or disposing  of CCR as of July  30 2019, the 
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effective date of Section 3.143. None of these units are currently storing, 
treating, or disposing of CCR. 

 
d. Did those “former ponds” at any point impound liquid?  

Response: Yes, but the former ponds were dewatered upon closure.    
 

e. Is there CCR in those “former ponds?”  
Response: No 
 

f. Is the groundwater at those “former ponds” monitored?  
Response: Yes. Each of these former ponds is included within a network of 
monitoring wells for the Hutsonville and Meredosia facilities.  

 
g. If so, does that monitoring reveal any exceedances of the proposed groundwater 

protection standards set out in proposed Part 845.600? 
Response: Since there is considerable overlap between Part 620 standards and 
proposed groundwater protection standards in Section 845.600, the response 
to following question 3(h) would also apply here. 

 
h. If so, does that monitoring reveal any exceedances of the Part 620 groundwater 

standards? 
Response: As noted within the post-closure annual reports submitted to the 
Agency, groundwater exceedances of the Part 620 groundwater standards 
have been identified and reported as to the Agency authorized groundwater 
monitoring network in place at the Hutsonville and Meredosia facilities.  The 
post-closure plans for Meredosia, Hutsonville Pond A and Hutsonville Pond D 
specify the actions to be taken in response to Part 620 exceedances.  The former 
ponds, now clean closed, at these facilities are within the groundwater 
monitoring networks approved by the Agency for the units there that are 
closed in place. 

 
i. If groundwater at those “former ponds” is not currently monitored, has it been 

monitored at any time?  
Response: Not applicable. 

 
j. If so, when was it monitored?  

Response: Not applicable. 
 

k. If so, did the monitoring results reveal any exceedances of the proposed 
groundwater protection standards or Part 620 standards?  
Response: Not applicable. 

 
l. Do the “former units” you reference have liners meeting the standards of proposed 

Part 845.400?  
Response: Ponds B and C at Hutsonville were constructed with geomembrane 
liners.  These liners were removed when the units were closed by removal. 
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4. On page 9, you state: “the Illinois EPA’s list fails to recognize four other units that either 
have completed closure or should be considered closed in the Board’s Part 845 rules.” 

 
a. What are the “four other units” referred to in your statement?  

Response: Hutsonville Ponds B, C and Bottom Ash Pond. Meredosia Bottom 
Ash Pond. These are the same four ponds referenced in my responses to 
Question 3. 

 
b. Did those four units at any point impound liquid?  

Response: Yes, but the former ponds were dewatered upon closure. 
 

c. Is there any CCR in those four units?  
Response: No 

 
d. Is the groundwater at those four units monitored?  

Response: Yes. Each of these former ponds is included within a network of 
monitoring wells for the Hutsonville and Meredosia facilities.  

 
e. If so, does the monitoring reveal any exceedances of the proposed groundwater 

protection standards set out in proposed Part 845.600 or the Part 620 groundwater 
standards? 
Response: See my responses to Question 3(h), above. 

 
f. If groundwater at those four units is not currently monitored, has it been monitored 

at any time?  
Response: Not applicable. 

 
g. If so, when was it monitored?  

Response: Not applicable. 
 

h. If so, did the monitoring results reveal any exceedances of the proposed 
groundwater protection standards or Part 620 standards?  
Response: Not applicable. 

 
i. Do the four other units you reference have liners meeting the standards of proposed 

Part 845.400?  
Response: Ponds B and C at Hutsonville were constructed with geomembrane 
liners.  These liners were removed when the units were closed by removal. 

 
5. On page 12, you state: “No Board rule required Ameren to monitor groundwater conditions 

specific to these three impoundments as a condition of closure by removal.” 
 

a. What is the relevance that there is no “Board rule” requiring “Ameren to monitor 
groundwater conditions specific to these three impoundments as a condition of 
closure by removal?”  
Response: The Agency approved Ameren’s closure plan for Hutsonville Ponds 
A, B, C and Bottom Ash Pond based on closure by removal for B, C and 
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Bottom Ash pond and continued groundwater monitoring of Ponds A and D. 
Closure by removal of these three ponds was completed and approved by the 
Agency in 2016. The Agency has proposed a rule in Section 845.740(b) that 
requires three years of pond specific groundwater monitoring to demonstrate 
completion of closure by removal. There was no Board rule in 2016 requiring 
pond specific monitoring to demonstrate closure by removal had been 
completed. In 2020 the Agency is now contending that closure by removal has 
not been completed for these ponds because there was not three years of pond 
specific groundwater monitoring. 

 
6. On page 12, you state: “40 CFR Part 257, as currently in effect, does not require pond- 

specific groundwater monitoring to demonstrate closure by removal.” 
a. Please provide the basis for this statement. 

Response: 40 C.F.R. §§ 257.102(c) (“An owner or operator may elect to close 
a CCR unit by removing and decontaminating all areas affected by releases 
from the CCR unit. CCR removal and decontamination of the CCR unit are 
complete when constituent concentrations throughout the CCR unit and any 
areas affected by releases from the CCR unit have been removed and 
groundwater monitoring concentrations do not exceed the groundwater 
protection standard established pursuant to § 257.95(h) for constituents listed 
in appendix IV to this part.) and 40 C.F.R. § 104(a)(2) (“An owner or operator 
of a CCR unit that elects to close a CCR unit by removing CCR as provided 
by § 257.102(c) is not subject to the post-closure care criteria under this 
section.”) 

 
b. What is the relevance that “40 CFR Part 257, as currently in effect, does not require 

pond-specific groundwater monitoring to demonstrate closure by removal?” 
Response: The Agency’s proposed rules would require three years of 
groundwater monitoring for Ameren’s former ash ponds that have already  
been closed by removal, allegedly on the basis that the proposed Illinois rules 
should be “at least as protective and comprehensive” as the federal rules – 
without recognizing that (a) there is no current federal rule requiring three 
years of groundwater monitoring specific to units closed by removal; and (b) 
removal has already been authorized and concluded without requiring such 
pond specific monitoring; and (c) the risks associated with CCR Surface 
Impoundments have been addressed by the closure plans, approvals and 
implementation; and (d) the units no longer can be said to be Surface 
Impoundments regulated pursuant to Section 22.59. 

 
c. Why did you use the qualification “as currently in effect?” Are there any pending 

proposals by US EPA to change 40 CFR Part 257 that would affect your statement? 
Response: As to why the qualification was used, see my answer to Question 
6.b, above.  As to the second question, no, a pending proposal would not affect 
my statement. 
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7. On page 12, you state: “Moreover, in my opinion such monitoring would provide little to 
no environmental benefit as the groundwater monitoring system currently in place is 
sufficient to capture any impact from the areas that formerly contained CCR and will be 
identified through the post-closure plans in place for Pond A.” 
a. What does “environmental benefit” mean?  

Response: In this context, potential for environmental improvement.  
 

b. What is the basis for your opinion?  
Response: The groundwater monitoring system currently in place is sufficient 
to capture any impact from the areas that formerly contained CCR and will 
be identified through the post-closure plans in place for Pond A.  
 

c. Did you conduct any analysis to support your opinion?  
Response: Yes, I reviewed the closure plan submitted by Ameren and reviewed 
and approved by the Agency. 
 

d. What facts or evidence support your opinion?  
Response: Ameren operates a ground water monitoring system, approved by 
the Agency, that includes monitoring wells that monitor potential impacts to 
groundwater from Ponds A and D and the area between and adjacent to Ponds 
And D where Ponds B, C and the Bottom Ash pond had been located prior to 
closure by removal. 
 

e. Do you have any experience conducting groundwater monitoring sampling or 
analysis of groundwater monitoring samples? If yes, what is your experience?  
Response: I have not taken groundwater samples. I have not performed 
laboratory analysis of groundwater monitoring samples. For over three 
decades, I have reviewed the results of groundwater sampling in developing 
and implementing regulatory programs which included the evaluation of 
groundwater monitoring results as required for Agency decision-making and 
authorizations. 
 

8. On page 13, you state: “The Illinois EPA has provided no factual or legal basis for its 
apparent conclusion that a closure completed in 2016 should not be considered complete 
based upon a federal rule proposed in 2020, that was never applicable to Ameren and 
continues to be proposed, not promulgated.” 
a. What facts or evidence support your opinion that “Illinois EPA has provided no 

factual or legal basis for its apparent conclusion…”  
Response: The Agency did not provide any testimony or documents to support 
a conclusion that a closure completed in 2016 should not be considered 
complete based upon a federal rule proposed in 2020, that was never 
applicable to Ameren and continues to be proposed, not promulgated.  

 
b. What does “apparent conclusion” mean?  

Response: After reviewing my testimony, I believe the word “apparent” is 
extraneous to the meaning of the sentence.  
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c. What “federal rule” are you referring to?  
Response: 40 CFR Part 257 
 

d. Can a rule “not promulgated” be “applicable” to any regulated entity?  
Response: No 
 

e. Does the “federal rule” referred to in this statement require the same monitoring as 
Illinois EPA’s proposed rule 845.740(b)?  
Response: During the Part 845 hearings in this proceeding, Ameren requested 
that IEPA provide a citation to the Federal Register stating the proposed rule. 
See Aug. 11, 2020 Hrg. Tr., pp. 206:14–207:3; 208:9–209:7.  IEPA counsel 
agreed to provide the citation, but it has not yet been provided. 

 
9. On page 13, you state: “On Page 139 of its response to questions, the Illinois EPA concedes 

that it will have to delete Section 845.740(b) if USEPA does not promulgate the final rule 
by the close of the record in this proceeding.” 
a. Considering that Illinois EPA filed three separate responses to questions, what is 

the specific “response to questions” you refer to in your statement? Exhibit 2 What 
is the date of that document?  
Response: Exhibit 2 was admitted into the record on August 11, 2020 
 

b. What was the “question” Illinois EPA responded to?  
Response: Question 4, page 139 
 

c. What specific statements in Illinois EPA’s “response to questions” support your 
opinion that “Illinois EPA concedes that it will have to delete Section 845.740(b) 
if USEPA does not promulgate the final rule by the close of the record in this 
proceeding.”  
Response: The Agency stated as follows with regards to Section 845.740(b):  
    

“The Agency notes that this provision of Part 845 is based 
on an amendment to Part 257 that USEPA has proposed.  If 
the amendment to Part 257 is not adopted by USEPA before 
the record on Part 845 closes, the Agency believes it will have 
to request that the Board delete Section 845.740(b) and 
related subsections in order to meet the requirements of 
Section 22.59(g)(1) of the Act.” 

 
10. On page 13, you state: “A CCR surface impoundment that completed closure prior to the 

effective date of Part 845 should have the same status as an inactive closed CCR surface 
impoundment subject to Section 845.170.”What is the basis for your opinion?  
Response: Based on the Agency’s proposed definitions, and Section 845.101(d), the 
Agency classifies Hutsonville Ponds A, B, C, and the Bottom Ash Pond as existing 
CCR surface impoundments (not closed) because closure was not completed by 
October 19, 2015. As “existing CCR surface impoundments”, these impoundments 
would be required to go through the Subpart G closure process as if they had not 
already been closed under Agency approval.  This means that the characterization 
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and closure requirements of Subpart G would now apply to these sites even though 
Ameren completed their closure under an Agency approved plan years ago.  A CCR 
surface impoundment that has been approved by the Agency as having completed 
closure prior to the effective date of Part 845 should not have to go through the closure 
process a second time. 

 
11. On page 14, you state: “While Ameren does not dispute that characterization under the 

proposed rules, Ameren disputes whether any aspect of Part 845 should apply to Pond D 
since the Board’s Part 840 already applies.” 
a. Are the opinions you express in your testimony your opinion or Ameren’s opinion?  

Response: Both 
 

b. Are you authorized to speak on behalf of Ameren?  
Response: Yes, in the context of the testimony I presented and the responses 
to questions. 

 
12. On page 14, you state: “As post-closure care is already governed by that state regulation, 

the conflicting regulatory program proposed here is duplicative and unnecessary from an 
environmental protection or regulatory perspective.” 
a. What “state regulation” are you referring to?  

Response: 35 Ill. Adm. Code Part 840 
 

b. What’s the basis for the opinion that Illinois EPA’s proposed CCR program is 
“conflicting”?  
Response:  Post-closure care for Hutsonville Pond D is already required and 
governed by the Board’s adopted rule in 35 Ill. Admin. Code Part 840. 

i. What is it in conflict with?  
Response: See previous response 
 

c. What’s the basis for your opinion that Illinois EPA’s proposed CCR program is 
“duplicative?”  
Response: Post-closure care for Hutsonville Pond D is already required and 
governed by the Board’s adopted rule in 35 Ill. Admin. Code Part 840. 
 

d. Did you conduct any analysis to support the opinion that the Illinois EPA’s 
proposed CCR program is “unnecessary from an environmental protection or 
regulatory perspective?” 
Response: Yes. 

i. If yes, what analysis did you conduct?  
Response: Comparative review of adopted Part 840 and proposed Part 
845.  

e. What facts or evidence support the opinion that the Illinois EPA’s proposed CCR 
program is “unnecessary from an environmental protection or regulatory 
perspective?”  
Response: Post-closure care for Hutsonville Pond D is already required and 
governed by the Board’s adopted rule in 35 Ill. Admin. Code Part 840. 
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13. On page 14-15, you state: “Under the  Illinois  EPA’s  proposal,  the  Fly  Ash  Pond and  
the  Bottom  Ash  pond  are  classified  as  an  Inactive  CCR  surface impoundment  (not  
Inactive  Closed  CCR  surface impoundments) since it did not close prior to October 19, 
2015…. Ameren disputes the Illinois EPA’s characterization, as it is unsupportable 
factually and legally.” 
a. What is the basis for your opinion that Illinois EPA’s characterization of the 

Meredosia Fly Ash and Bottom Ash Ponds is “unsupportable factually?”  
Response: Under the Agency’s proposal, the Fly Ash Pond and the Bottom Ash 
pond are classified as an Inactive CCR surface impoundment (not Inactive 
Closed CCR surface impoundments) since they did not close prior to October 
19, 2015.  As a result, according to proposed 845.100(d), the requirements that 
apply to existing surface impoundments apply to these Meredosia Ponds.  This 
means that the characterization and closure requirements of Subpart G would 
now apply to these sites even though Ameren completed their closure under 
an Agency approved plan in 2019—at a cost of $12 million. 

 
b. What is the basis for your opinion that Illinois EPA’s characterization of the 

Meredosia Fly Ash and Bottom Ash Ponds is unsupportable “legally?”  
Response: The Board’s adoption of an Agency proposed rule that would deem 
these ponds not closed on the effective date of its rules would constitute a 
retroactive application of law.  The Agency makes this distinction based on the 
effective date of 40 C.F.R. Part 257—October 19, 2015—without valid 
justification.  As of October 19, 2015, Part 257 was not applicable to any of the 
Meredosia ponds because Ameren had ceased being a power generating 
facility.  There is no rational basis to conclude that an Agency approved 
closure completed before the effective date of Part 845 should not have the 
same status as an Agency approved closure completed before the effective date 
of 40 CFR Part 257.  Ameren should not be required to re-initiate closure or 
any closure activities, in a construction permit or otherwise in an operational 
permit, for already closed sites that have been closed pursuant to a closure 
plan approved by the Agency. 

 
14. On page 15, you state: “The Board’s adoption of an Illinois EPA proposed rule that would 

deem these ponds not closed on the effective date of its rules would constitute a retroactive 
application of law.” 
a. What is the basis for your opinion that Illinois EPA proposed rule “would constitute 

a retroactive application of law?”  
Response: See previous response to Question 13(b).  

 
15. On page 15, you state: “The Illinois EPA makes this distinction based on the effective date 

of 40 C.F.R. Part 257—October 19, 2015—without valid justification.” 
a. What is the “justification” you refer to?  

Response: The Agency did not provide any reasoning to support why this date 
should be used to exclude sites that completed closure, with IEPA approval, 
after October 19, 2015 from being subject to 845.170. 
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b. What is necessary to make a justification “valid” in your opinion?  
Response: An explanation that is based on reason, that is not arbitrary, and 
that is in accordance with existing statutes, regulations and court decisions. 

 
16. On page 16, you state: “Further, the area encompassing the pond is within the groundwater 

management zone that is in place at Meredosia for the closed surface impoundment there. 
Any risks from the area will be identified and addressed.” 
a. What is the basis for the opinion that the existence of a “groundwater management 

zone” will ensure “[a]ny risks from the area will be identified and addressed?”  
Response: With Agency approval, Ameren established groundwater 
management zones under Part 620.250 at its Venice, Hutsonville and 
Meredosia facilities as part of the process of closing the surface impoundments 
at each of these facilities. Ameren provides reports annually on each of its 
facilities relative to groundwater impacts. 
 

b. Can you identify any surface impoundments within a groundwater management 
zone where impacts to groundwater were identified and addressed?  
Response: Yes. Surface impoundments at Venice, Hutsonville and Meredosia. 
 

c. Can you identify any surface impoundments within a groundwater management 
zone where impacts to groundwater were identified and not addressed?  
Response: No 

 
17. On page 17, you state: “Unfortunately, the proposal which the Illinois EPA has produced 

has significant flaws—particularly as it seeks to go backward and regulate conduct that has 
already occurred under the sanction of state regulatory structures.” 
a. What does “sanction of state regulatory structures” mean?  

Response: Previous approvals by IEPA of Ameren actions relating to closing 
surface impoundments at Ameren facilities. 
 

b. What “conduct” are you referring to?  
Response: Ameren actions closing surface impoundments at Ameren facilities.  
 

c. What “state regulatory structures” are you referring to?  
Response: Previous approvals by IEPA in response to documents submitted 
by Ameren that were discussed, reviewed and approved by Agency. 

 
18. On page 17, you state: “The Illinois EPA’s assertion of a past date in order to consider a 

former ash pond “closed” under the Board’s new rules, is invalidly modifying the 
legislature’s use of the word “closed” to insert a past date as the date at which closure had 
to have occurred.” 
a. What “legislature” are you referring to?  

Response: The Illinois General Assembly. 
 

b. What does “invalidly modify” mean?  
Response: Make a modification which the IEPA does not have the authority 
to make.  
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c. How does the Illinois EPA’s assertion “invalidly modify the legislature’s use of the 

word ‘closed?’”  
Response: The Agency’s proposal treats something as if it is not closed that is 
in fact closed and, as justification, retroactively applies state law to create new 
liability on the owners and operators of ash ponds for past conduct and, in this 
case, conduct that was authorized by the Agency, as well as activities 
conducted in reliance on Agency authorization. 
 

i. What is the basis for your opinion?   
Response: Existing jurisprudence regarding retroactivity, statutory 
construction, and delegation of authority to agencies like the IEPA and 
the Board. 

 
19. On page 18, you state: “In its decision, the Court was referring to ponds that continued to 

pose a serious risk of failure—and were unaddressed by the federal rule.” 
a. What statements by the Court support your interpretation of the Court’s decision? 

Response: The Court’s discussion of the “unique confluence of risks” posed by 
legacy ponds. See Util. Solid Waste Activities Grp. v. Envtl. Prot. Agency, 901 
F.3d 414, 432–33 (D.C. Cir. 2018) (“USWAG”). 
 

b. Was the Court’s decision solely about “legacy ponds?” 
Response: No. 

 
20. On page 21, you state: “Ameren requests the addition of clarifying language to Section 

845.100 (Scope and Purpose) as follows: 
A former ash pond that was closed by removal of CCR pursuant to a state-
approved closure plan prior to the effective date of this Part is not a surface 
impoundment as defined in Section 3.143 of the Act, and is not subject to 
this Part.” 

 
a. Does the proposed definition conflict with USEPA’s Part 257 rules? Why or why 

not? 
Response: No.  Part 257 includes similar exemptions from its applicability. See, 
e.g., 40 C.F.R. § 257.50(d).  Moreover, the purpose of Part 257 is to establish 
“minimum national criteria” for “determining which solid waste disposal 
facilities and solid waste management practices do not pose a reasonable 
probability of adverse effects on health or the environment under sections 
1008(a)(3) and 4004(a) of the Resource Conservation and Recovery Act.” 40 
C.F.R. § 257.50(a).  It is not reasonable to conclude that the removal of all CCR 
from an ash pond, via a plan approved and monitored by the IEPA, could 
conflict with this stated purpose simply because the removal occurred between 
October 2015 and July 2019. 

 
b. Does the proposed definition conflict with the Coal Ash Pollution Prevention Act? 

Why or why not? 
Response: No.  The Coal Ash Pollution Prevention Act, P.A. 101-0171, 
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amended the Illinois Environmental Protection Act to add Sections 3.143, 
which defines a CCR surface impoundment to be “a natural topographic 
depression, man-made excavation, or diked area, which is designed to hold an 
accumulation of CCR and liquids, and the unit treats, stores, or disposes of 
CCR.” 415 ILCS 5/3.143.  In order to be regulated under rules promulgated 
pursuant to the Coal Ash Pollution Prevention Act, a unit first has to be a 
“surface impoundment” as defined in that Act.  The proposed amendment 
would simply codify a logical conclusion—that a thing, which does not meet a 
specific definition on the date the definition came into existence, cannot be 
within the scope of the definition.  Codifying this conclusion creates no conflict 
because there is no indication in the Coal Ash Pollution Prevention Act that it 
was intended (or could lawfully be intended) to retroactively apply to former 
ash ponds that have been closed pursuant to the state’s existing authorities and 
approvals. 
 

c. Are rules with a narrower scope than the federal CCR rule “at least as protective 
and comprehensive” as the federal CCR rule? Why or why not? 
Response: The vagueness of the term “narrower scope” and the hypothetical 
nature of the question makes it difficult to understand.  Section 3.143 of the 
Act uses the same definition for “CCR surface impoundment” as is found at 
40 C.F.R. § 257.53, and the proposed amendment does not modify this 
definition, so it is unclear how the “scope” of the proposed rule would be 
“narrower” as a result of the proposed amendment.  Moreover, as a policy 
matter, the thrust of the federal CCR rule is to eliminate threatened pollution 
from surface impoundments.  Here, threats of the types discussed by the court 
in the USWAG decision have been eliminated pursuant to the state-authorized 
closure by removal.  Moreover though, since the former ponds no longer 
contain CCR–they cannot be said to store, treat or dispose of CCR. 

 
21. On page 21, you state: “subjecting a regulated entity to two separate Board rules, each 

intended to accomplish a similar result, is fraught with difficulty and potential 
inconsistency (including separate enforcement structures, each with separate and 
independent penalties) and should be addressed by the Board.” 
a. Can you identify the “difficulty” you refer to in your statement? 

i. If yes, what is it? 
Response: Yes.  The difficulty exists in determining which regulatory 
structure is applicable when the two structures diverge, and in 
harmonizing existing law on statutory (and regulatory) construction 
given that one regulatory scheme is newer than the other, while one is 
more specific than the other. 
 

ii. Is there more than one “difficulty?” 
Response: Yes. 
 

b. Can you identify the “potential inconsistency” you refer to in your statement? 
i. If yes, what is it? 

Response: See my answer to Question 21.a, above, as well as my 
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answers to Question 1 (a)–(d), posed to me by the Agency and contained 
herein at pp. 20–21.  
 

ii. Is there only one “potential inconsistency?” 
Response: No. 
 

c. Can you identify whether compliance with both the proposed Part 845 rules and the 
rules applicable to Hustonville Pond D is impossible?  
Response:  As a prefatory note, I object to this question to the extent that it 
represents “impossibility” as being the correct standard against which the 
regulated community’s regulatory burden is assessed.  Under Section 27(a) of 
the Act, the Board must take into account, among other factors, the “the 
technical feasibility and economic reasonableness of measuring or reducing 
the particular type of pollution.” 415 ILCS 5/27(a).  The express purpose of 
this language is to consider the economic impact of a proposed regulation.  As 
a result, assessing whether something is “impossible” or not is not in keeping 
with the Board’s authority under Section 27(a). 
 
However, one more fundamental problem with the question is that 
“impossible” is overly vague.  In the abstract, anything is possible with 
unlimited resources, but since the question does not qualify the word 
“impossible”, the question becomes unable to be answered.  
 
Assuming the question is asking simply whether there are contradictory 
provisions in Part 840 and Part 845, the answer is yes.  As just one non-
exclusive example, Section 840.116(a) and proposed section 845.170(b) and (c) 
overlap.  The requirements for a response to a groundwater exceedance under 
section 840.116(a) is substantially different from the requirements under 
proposed section 845.170. 

 
i. If yes, what provision or provisions of Part 845 are impossible to comply 

with at for the Hutsonville Pond D? 
Response: See above. 

 
22. On page 21-22, you state: “As such, this pond falls outside of the federal regulatory system 

(RCRA) for the disposal of wastes.” 
a. Does RCRA provide the Illinois EPA authority to propose its Part 845 rules 

governing surface impoundments?  
Response: No. 
 

b. Does RCRA provide the Illinois Pollution Control Board authority to adopt rules 
governing surface impoundments?  
Response: No. 
 

c. Is Illinois EPA relying on any authority in RCRA to propose its Part 845 rules?  
Response: The Agency’s authority to propose Part 845 comes from the Illinois 
General Assembly, in promulgating the Coal Pollution Prevention Act.   
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Although the Agency stated in its Statement of Reasons that one of the 
purposes and effects of its proposed Part 845 rule is to adopt the federal CCR 
rules in Illinois, the legislature did not mandate identical-in-substance 
rulemaking here. 
 

23. On page 22, you state: “The Illinois EPA’s proposed closure rules, if required to be applied 
to the Old Ash Pond at Meredosia, would cause more environmental harm than it would 
achieve in environmental benefit.” 

 
a. Can you identify the “environmental harms” referred to in your statement? Yes. If 

yes, what are they?  
Response: There is a mature forest of trees growing on the Old Ash Pond. 
Photos of those trees are included below.  Destruction of these trees would be 
an environmental harm. 
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b. Did you conduct any analysis to weigh the “environmental harms” and 
“environmental benefits” referred to in your statement? If yes, please describe it.  
Response: Yes. The nearest potable well to the Meredosia facility is 
approximately 1,000 feet away in an upgradient direction. The Meredosia 
facility has a groundwater monitoring network which can provide information 
relative to groundwater impacts. The Meredosia facility has a Groundwater 
Management Zone that includes the Old Ash Pond. When Ameren submitted 
its closure plan for the Meredosia Fly Ash and Bottom Ash Ponds, Ameren 
included a brief discussion identifying the existence of the Old Ash Pond. IEPA 
did not require any actions specific to investigating or closing the Old Ash 
Pond as part of the closure of the Fly Ash and Bottom Ash ponds. 

 
24. On page 23, you state: “Further, the proposed rule is problematic in that it seeks to have 

the Board promulgate a standard—based upon an assertion of federal consistency— which 
is not even yet a promulgated federal regulation.” 
a. What does “problematic” mean?  

Response: Has a problem. 
 

b. Does inclusion of a proposed federal regulation in a proposed state regulation 
render the proposed state regulation “problematic?” If yes, what’s the basis for that 
opinion?  
Response: Yes. In my experience, the Board has not adopted a State regulation 
based on a proposed federal rule–based upon an assertion that it has to do so 
in order to be at least as comprehensive as the federal program. 
 

c. Does inclusion of a proposed federal regulation in a final state regulation render the 
final state regulation “problematic?” If yes, what’s the basis for that opinion?  
Response: Yes. USEPA could change the regulation from proposed to final or 
not adopt the proposed regulation at all. 

 
d. If the proposed federal regulation is finalized before the proposed state regulation, 

does that render the proposed state regulation “problematic?” If yes, what’s the 
basis for that opinion?  
Response: Potentially. It would depend on how the Agency administered the 
adopted rule. 

 
e. If the proposed federal regulation is finalized after the state regulation is finalized, 

and the final state regulation contained the then-proposed federal regulation, does 
that render the final state regulation “problematic?” If yes, what’s the basis for that 
opinion?  
Response: Potentially. It would depend on how the Agency administered the 
adopted rule.  In my experience, in this circumstance the Agency would seek 
an amendment of the regulation through the Board’s public hearing process, 
if warranted. 
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25. On page 24, you state: “Section 22.59(j) established fee payment amounts, but there is no 
record information as to the basis for those fees.” 
a. What does “record information” mean?  

Response: Information documenting how the fee amounts were developed. 
 

b. How is this related to the current rulemaking?  
Response: Ameren has proposed the addition of Subpart J to Part 845. 

 
26. On page 24, you state: “However, unless there is tracking of the costs incurred under the 

program, there will be no way for either the environmental community or the regulated 
community to know that these fees are being used to address the Part 845 program.” 
a. What does “address” mean?  

Response: Pay the Agency’s costs in administering the Part 845 program. 
 

27. On page 24, you state: “My understanding with regards to several questions raised by the 
environmental community was that they are interested in knowing whether the Illinois EPA 
is going to have sufficient staffing, with the correct expertise, to administer the Part 845 
program.” 
a. What is the basis for your “understanding?”  

Response: The questions presented to Agency witnesses at the hearings in this 
proceeding. 

 
28. On page 24, you state: “Only if there is recordkeeping of costs by the Illinois EPA can that 

be known.” 
a. What is the “that” you are referring to in “that be known?”  

Response: The information is publicly available as to whether the Agency is 
using the fees paid to administer the Part 845 program. 

 
b. How does “recordkeeping of costs” ensure that “that” is known?  

Response: If recordkeeping of costs is publicly available, then the public will 
know whether the fees paid are being used to administer the Part 845 program. 

 
29. On page 24, you state: “The legislature has provided for substantial fees, presumably to 

reimburse the Illinois EPA to perform its review and oversight in Section 22.59(j).” 
a. What does “reimburse” mean?  

Response: Payment for costs incurred. 
 

b. What is the basis for your opinion that the fees are “presumably to reimburse the 
Illinois EPA?”  
Response: Based on my experience, when the Illinois legislature establishes 
legislation for a new program and includes fees related to that legislation it is 
anticipating that those fees will be used to operate that program and that the 
costs for operating the program will not be drawn from some general purpose 
fund that is not related to the program. 
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30. On page 24, you state: “In other programs where the Illinois EPA is entitled to such fees, 
such as the Site Remediation program, the Board has provided for similar accountability 
measures.” 
a. What does “fees” mean?  

Response: Payments to the Agency. 
 

b. Does the Site Remediation assess fees?  
Response: Yes. 

 
If yes, does the Site Remediation program assess fees in the same way Section 
22.59 of the Illinois Environmental Protection Act assesses fees for surface 
impoundments?  
Response: No. 

 
c. What is the basis for your opinion that the recordkeeping requirements in the Site 

Remediation program are for “accountability?”  
Response: The recordkeeping requirements in the SRP provide assurance that 
a Remediation Applicant under the SRP pays for the costs related to the 
Agency activities related to each site that is in the SRP. 

 
d. Are there other programs at Illinois EPA that have the same recordkeeping 

requirements as the Site Remediation program? 
 

i. If not, are there other programs at Illinois EPA that have recordkeeping 
requirements similar to those required by the Site Remediation program?  
Response: Yes. 

 
e. Are there other programs where the Illinois Environmental Protection Act 

authorizes assessment of fees?  
Response: Yes. 
 

i. If yes, do those other programs require the same or similar recordkeeping 
requirements as the Site Remediation program?  
Response: Yes. The SRP requires the payment of a No Further 
Remediation Assessment fee in addition to the fees for review and 
evaluation services. See 415 ILCS 5/58.10(g). 

 
31. In your Exhibit B, you propose adding a Subpart J, which includes proposed Section 

845.1010(a), which would read: 
Costs incurred by the Agency shall be tracked within the Agency by 
the use of site-specific codes. The following types of costs shall be 
documented as applicable: 

1) Personal services costs and indirect costs;  
2) Agency travel costs; 
3) Professional and artistic services contractual costs; 
4) Laboratory costs; and 
5) Other contractual costs. 
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a. What’s the basis for these categories of costs?  

Response: These are categories of costs for which the Agency maintains 
information. 
 

b. Why only five categories of costs?  
Response: These are categories of costs for which the Agency maintains 
information. 
 

c. What does “personal services costs and indirect costs” mean?  
Response: "Personal services costs" means costs relative to the employment of 
individuals by the Agency.  Such costs include, but are not limited to, hourly 
wages and fringe benefits. "Indirect costs" means those costs incurred by the 
Agency that cannot be attributed directly to a specific site but are necessary to 
support the site-specific activities, including, but not limited to, such expenses 
as managerial and administrative services, building rent and maintenance, 
utilities, telephone and office supplies. See 35 Ill. Admin. Code § 740.120 
 

d. What does “agency travel costs” mean?  
Response: "Agency travel costs" means costs incurred and documented for 
travel in accordance with 80 Ill. Adm. Code 2800 and 3000 by individuals 
employed by the Agency. Such costs include costs for lodging, meals, travel, 
automobile mileage, vehicle leasing, tolls, taxi fares, parking and 
miscellaneous items. See 35 Ill. Admin. Code § 740.120.  

 
e. What does “professional and artistic services contractual costs” mean?  

Response: “Professional and artistic services contractual costs” means costs 
for contractual services involving professional services such as engineering, 
hydrology, geology and hydrogeology. 

 
f. What does “laboratory costs” mean?  

Response: "Laboratory costs" means costs for services and materials 
associated with identifying, analyzing, and quantifying chemical compounds 
in samples at a laboratory. See 35 Ill. Admin. Code § 740.120 

 
g. What does “other contractual costs” mean?  

Response: "Other contractual costs" means costs for contractual services not 
otherwise specifically identified, including, but not limited to, printing, 
blueprints, photography, film processing, computer services and overnight 
mail. See 35 Ill. Admin. Code § 740.120.  

 
32. In your Exhibit B, you propose adding a Subpart J, which includes proposed Section 

845.1010(b), which would read: 
All Agency personnel performing review services or other support services 
for a site under this Part shall allocate their time to that site using the 
assigned site-specific codes. 
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a. What does “review services” mean?  
Response: Agency activities related to review of documents that are submitted 
to the Agency that relate to a CCR surface impoundment. 
 

b. What does “other support services” mean?  
Response: Agency activities that relate to a CCR surface impoundment that 
do not involve reviewing submitted documents, such as inspections, 
compliance determinations and holding public hearings. 
 

c. What does “for” mean?  
Response: Related to. 
 

d. Does “for” mean “on behalf of?”  
Response: No. 
 

e. What “review services” would Illinois EPA do “for” a “site?”  
Response: Agency activities related to review of documents that are submitted 
to the Agency that relate to a CCR surface impoundment. 
 

f. What “other support services” would Illinois EPA do “for” a “site?”  
Response: Agency activities that relate to a CCR surface impoundment that 
do not involve reviewing submitted documents, such as inspections, 
compliance determinations and holding public hearings. 

 
RESPONSES BY GARY KING TO PREFILED QUESTIONS  

OF THE ILLINOIS ENVIRONMENTAL PROTECTION AGENCY 
 
1. On Page 7 of your testimony you state that Hutsonville Ash Pond D was closed pursuant 

to the Board’s Part 840. 
a. Is a CCR surface impoundment closed in place, similar to a landfill, in that they are 

both final disposal sites?  
Response: From a regulatory standpoint under the Environmental Protection 
Act, no. Landfills are used to dispose of waste. The definition of waste in 
Section 3.535 of the Act excludes industrial discharges which are point sources 
subject to the NPDES provisions of the Clean Water Act. The Agency, through 
the Bureau of Water, has regulated CCR surface impoundment discharges 
through the NPDES program since the 1970s. The Agency, through the 
Bureau of Land, regulates landfills.  The distinction between the two 
regulatory programs has been maintained for forty years. 

 
b. Are the requirements of Sections 845.750(c) similar to the requirements of Section 

811.314(a), (b) and (c)?  
Response: Yes, they are similar. It appears that the Agency used the 
referenced provisions as a model for the language in Section 845.750(c). 

 
c. Are the requirements of Section 845.750(c)(B)(i) and (ii) the same as Section 

840.126(a)(1) and (2)?  
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Response: No, Section 845(c) (1) (B) (ii) is different from Section 840.126(a)(2). 
 

d. Are the requirements of Section 845.750(c)(2)(A) through (E) the same as Section 
840.126(b)(1) through (5)?  
Response: No, the referenced portions of Part 840.126 use the term 
“geosynthetic membrane” instead of “low permeability layer”. 

 
2. You propose that Section 845.100 include new subsections (i), (j), and (k). 

a. Does Section 3.143 of the Act include a time limit during which a CCR surface 
impoundment must be designed in order to meet the definition?  
Response: As posed, the question is confusing.  The Agency and Board only 
have the authority to regulate surface impoundments and the legislature has 
provided a three-part definition of surface impoundments at Section 3.143 
which became effective on July 30, 2019. It was not in effect prior to that date. 
While the definition does not reference the design life of a CCR surface 
impoundment, such is not relevant to the status of Ameren’s former ash ponds 
as they currently exist.   

 
b. In Section 22.59(m) of the Act, the phrase “without limitation” is used. What do 

you believe the meaning of this phrase is?  
Response: I am not aware of any legislative history which would provide 
information as to the legislative intent for this phrase, but it is not reasonable 
to conclude that the legislature would intend that this general clause be applied 
in a manner inconsistent with the specific provisions of the Act in question, or 
inconsistent with other state law, federal law, the United States Constitution, 
the Illinois Constitution, previously adopted Board regulations, and judicial 
interpretations.   Thus, the phrase does not justify the portions of Agency’s 
proposal that would have the Board ignore the closed status of Ameren’s 
former ash ponds. 

 
c. Doesn’t Section 22.59(m) of the Act divide CCR surface impoundments into two 

categories, “existing” and “any CCR surface impoundment constructed after the 
effective date” of Section 22.59 of the Act?  
Response: Yes. 
 

d. Did the legislature provide a definition for “existing CCR surface impoundment” 
as used in Section 22.59(m) of the Act?  
Response: No.; however, the legislature did provide a definition for “CCR 
surface impoundment” at Section 3.143 of the Act. 

 
e. Based on your understanding of the Part 845, as proposed, if an owner or operator 

of a CCR surface impoundment determined that it was in their best economic 
interest to remove only a portion of the CCR from a CCR surface impoundment, 
and use a final cover system for closure of the remaining CCR, would the remaining 
closed in place CCR be subject to post-closure care requirements?  
Response: This question is confusing because it appears to base a regulatory 
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interpretation on the best economic interest of a CCR owner or operator. 
 

3. You propose the following definition revision to Section 845.120: 
“Inactive Closed CCR surface impoundment” means an inactive 
CCR surface impoundment that completed closure before October 
19, 2015 the effective date of this Part with an Agency-approved 
closure plan. 

 
a. Does the Illinois Environmental Protection Act include requirements and 

prohibitions which must be followed outside of any Board rule? 
Response: Yes.  See 415 ILCS 5/12(a). 

 
b. Does Section 22.59(e) of the Act provide a condition applicable only to owners and 

operators of CCR surface impoundments who complete closure, with an Agency 
approved closure plan, within 24 months (i.e. July 30, 2021) of the effective date 
of Section 22.59 of the Act?  
Response: Yes. 

 
c. Would the proposed change to the definition of “Inactive Closed CCR Surface 

Impoundment” have the effect of potentially making all of those CCR surface 
impoundments referred to by Section 22.59(e), subject to Section 845.170?  
Response: No. 

 
4. You provide testimony about the Meredosia Old Ash Pond. 

a. Is it known whether the Old Ash Pond at Meredosia ever impacts groundwater? 
Response: Ameren closed and capped the Old Ash Pond in the early 1970s. 
Based on a study submitted to IDNR in 2017 (further described in response to 
question 4(g) below) the ash strata within the Old Ash Pond is above the 
groundwater table. Based on the groundwater modeling performed by 
Geotechnology, impacts on groundwater from the Old Ash Pond are not 
anticipated. In addition, the Old Ash Pond is located within  a Groundwater 
Management Zone (“GMZ”) authorized by the Agency upon the closure of the 
other ponds at Meredosia and, as such, any impacts would be subject to 
monitoring and annual reporting. 

 
b. Has the Old Ash Pond at Meredosia ever contributed to impacts to groundwater? 

Response: See responses to Question 4(a) above and 4(i) below.  Since the Old 
Ash Pond was closed several decades ago, Ameren does not have records 
detailing the history of the pond, but based on current information the Old 
Ash Pond is not impacting groundwater. 

 
c. Was the material in the Old Ash Pond at Meredosia transported to the impoundment 

by pumping it there? 
Response: Yes. 
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i. If so, was the CCR mixed with water in order to pump it to the CCR 
impoundment? 
Response: Yes. 

 
ii. In order to contain the mixture of CCR and water, was the Old Ash Pond at 

Meredosia designed to “hold an accumulation of water and liquids”? 
Response: Since the Old Ash Pond was closed several decades ago, 
Ameren does not have records detailing the history of the pond, but it 
is likely that water was held in the basin to allow time for the ash to 
settle out of the water prior to discharge.  Further, it does not hold 
water now and, as IDNR concluded, it is not an impoundment. See 
Answer 4(g) below.  

 
d. For the period of time that the Old Ash Pond at Meredosia was receiving CCR 

would there have been head on the bottom of the impoundment? 
Response: Since the Old Ash Pond was closed several decades ago, Ameren 
does not have records detailing the history of the pond. Ameren records do not 
have information as to whether there was head on the bottom of the Old Ash 
Pond. 

 
e. Is there potential for the Old Ash Pond at Meredosia to have leaked when it stored 

CCR? 
Response: Since the Old Ash Pond was closed several decades ago, Ameren 
does not have records detailing the history of the pond. As a result, Ameren 
records do not provide information on whether there was head on the bottom 
of the Old Ash Pond, or if any transport water was simply decanted directly 
after placement.  As to current impacts, see responses to questions 4(a) and 
4(i). 

 
f. Is the Old Ash Pond at Meredosia currently used to dispose of CCR? 

Response: No.  The last time CCR was placed in the Old Ash Pond was in the 
early 1970’s. 

 
g. Has Ameren obtained site specific data on what the water level is with in the 

footprint of the Old Ash Pond at Meredosia? 
Response: Yes. Geotechnology Inc performed a liquefaction analysis study on 
the Meredosia facility that was submitted to the Illinois Department of Natural 
Resources (IDNR) on September 20, 2017. This study was prepared to support 
a request by Ameren to change the dam classification status for the berms at 
the Meredosia facility. In summary, six – approximately 25 feet deep cone 
penetration test (CPT) soundings were performed in the Closed Ash Pond and 
eight- approximately 25 feet CPT soundings were performed in the Fly Ash 
Pond.  Direct push samples from the impounded ash were collected to a depth 
of approximately 24 feet in the Closed Ash Pond and approximately 24 feet in 
the Fly Ash Pond. 
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Geotechnology analyzed the CPT data for liquefaction potential and dynamic 
(post liquefaction) settlement utilizing a design PGA of 0.08g and an 
earthquake magnitude of 7.5.  The analysis incorporated the results of the 
laboratory tests to refine the fines content within the soundings. Based on the 
liquefaction results there were not potentially liquefiable layers identified 
within the impounded ash. Ameren records show the design of the old pond, 
with a top of berm elevation of 460 and bottom at 450, well above the 
groundwater elevation as indicated by CPT O002 (-29' to water table, i.e. 
441'+/-) and CPT O003 (-26' to water table, i.e. 444'+/-) in the liquefaction 
study, as well as out of the record flood elevation of 446.86'. In responding to 
the study and Ameren’s request, on April 12, 2019, IDNR concluded there are 
no structures at the Meredosia Power Station which are jurisdictional under 
the Part 3702 rules stating as follows: 

 
Bottom Ash Pond - A portion of the embankment has been removed. 
The structure is no longer capable of impoundment and does not meet 
the definition of a dam under the Part 3702 rules. 
 
Fly Ash Pond - The investigation shows that the material within the 
structure is no longer capable of acting as a fluid.  By definition, the 
structure is no longer intended to provide impoundment and is not 
considered to be a dam. 
 
Old Ash Pond - The investigation shows that the material within the 
structure is no longer capable of acting as a fluid.  By definition, the 
structure is no longer intended to provide impoundment and is not 
considered to be a dam.  

 
h. Is any of the ash in the impoundment saturated? 

Response: No. See prior response. 
 

i. If so, what is the range of saturated thickness within the foot print of the Old 
Ash Pond at Meredosia? 
Response: See prior response. 
 

ii. Referring to pages 7 and 8 of Andrew Rehn’s testimony for ELPC, Mr. 
Rehn testifies that the USEPA Risk Assessment identified the Old Ash Pond 
as a surface impoundment? Do you agree with this statement? 
Response: No.  The USEPA’s risk assessment of Ameren’s Meredosia 
facility assesses two surface impoundments—the Fly Ash Pond and the 
Bottom Ash Pond. See Rehn Att. 12, § 4, pp. 15–19.  The Risk 
Assessment acknowledges the Old Ash Pond as having existed, but also 
notes that the pond has been closed. See Id. at p. 9.  
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5. You propose deleting Section 845.740(b), which requires owners and operators to continue 
groundwater monitoring for three years following closure by removal. 
a. Does Section 22.59(g)(10) of the Act require that the Agency propose and the Board 

adopt rules that define when complete removal of CCR is achieved and specify the 
standards for responsible removal?  
Response: Yes. Ameren objects to the questions in Subsections 5(b)-(f) 
following. Ameren requested that the Board delete Section 845.740(b) because 
in response to Ameren’s questions requesting justification for Section 
845.740(b) the Agency’s only response was that it was based on a draft rule 
prepared by USEPA. With the following questions the Agency is purporting 
to transfer its responsibility to provide justification for proposed Section 
845.740(b) to Ameren. If the Agency has additional reasoning to support its 
proposal it should do so affirmatively as a supplementary response to 
Ameren’s questions.   In any event, as to the Ameren’s former ponds closed by 
authorized clean closure, any application of the proposed rule to now require 
three years of groundwater monitoring specific to these ponds would 
constitute an unlawful retroactive application. 

 
b. Assuming contamination has migrated down gradient of a CCR surface 

impoundment, will removal of CCR result in immediate compliance with 
applicable groundwater standards in the plume? 
Response: The answer to this question depends on site conditions which are 
not provided in the hypothetical. 

 
c. Can geologic materials be variable over fairly short distances? 

Response: The answer to this question depends on site conditions which are 
not provided in the hypothetical. 

 
d. Can groundwater migrate at different velocities within geologic materials due to 

the material’s variable nature? 
Response: The answer to this question depends on site conditions which are 
not provided in the hypothetical. 

 
e. Can the variability of geologic materials and groundwater flow result in different 

concentrations of contaminants at various monitoring points? 
Response: The answer to this question depends on site conditions which are 
not provided in the hypothetical. 

 
f. Why should an owner or operator who elects to close a CCR surface impoundment 

by removal not be required to demonstrate compliance with the applicable 
groundwater protection standards for a time period that allows for observation of 
variation in groundwater quality? 
Response: It should be a site-specific decision rather than a rule of general 
applicability. For example, at the Hutsonville facility, Ponds B, C and the 
Bottom Ash Pond were closed by removal. These ponds were located 
immediately adjacent to one another and remaining Ponds A and D which 
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were closed in place with final cover systems. With the groundwater 
monitoring network in place for the remaining Ponds A and D additional 
groundwater monitoring specific to the closed by removal ponds was not 
necessary. Ameren proposed closure by removal for Ponds B, C and the 
Bottom Ash Pond without groundwater monitoring specific to those ponds and 
the Agency agreed with that approach. In addition, Section 845.740(b) should 
not be applied retroactively to ponds that were closed in 2016. 

 
6. You propose new Subpart J to require site-specific cost recordkeeping by the Agency. On 

page 24 of your testimony, you state that “[i]n other programs where the Illinois EPA is 
entitled to such fees, such as the Site Remediation Program, the Board has provided for 
similar accountability measures.” 
a. Was the fee structure for the CCR surface impoundment program statutorily 

determined by the legislature in Section 22.59(j) of the Act?  
Response: Yes. 

 
b. Did the legislature determine that flat fees were appropriate?  

Response: I am not aware of any legislative record information that 
demonstrates how the fees were determined. Based on my experience, the 
Illinois General Assembly does not include fees related to environmental 
matters under the Agency’s jurisdiction without obtaining information from 
the Agency relative to what the fees should be and the purpose for which the 
fees will be used. If the Agency has such information, it would be helpful if it 
were shared in this proceeding. 

 
c. Did the legislature require that costs incurred in administering the Agency’s 

statutory and regulatory mandates be documented or recovered from the owner or 
operator?  
Response: See response to subsection (e) below. 

 
d. Are you aware that under Section 58.7(b)(1) of the Act, the legislature provided 

that the Agency may recover its reasonable costs incurred and documented while 
administering the Site Remediation Program?  
Response: Yes. 

 
e. Does Section 22.59 of the Act authorize the Agency to recover its reasonable and 

documented costs directly from the owner or operators?  
Response: Yes. The legislature established a fee system in Section 22.59(j) that 
requires payment of fees by owners and operators of CCR surface 
impoundments to the Agency for deposit in the Environmental Protection 
Permit and Inspection Fund. This Fund is used to pay costs across various 
Agency permitting and inspection programs. The Bureau of Water will 
request allocation of funds from the EPPI Fund related to its costs for 
administering the program under Section 22.59. Funds will not be allocated 
for administration of the Section 22.59 program for costs that are 
undocumented or unreasonable. 

Electronic Filing: Received, Clerk's Office 09/24/2020



27 

 
f. If there is no need for a determination or documentation of what costs are reasonable 

for purposes of recovery, what statutory mandate would proposed Subpart J fulfill?  
Response: See previous response. 

 
g. Why do you believe the Board has the legal authority to require Illinois EPA to 

keep a site-specific accounting of the Agency’s administration of the CCR surface 
impoundment program and Part 845?  
Response: Under Section 22.59(g) the Board has authority to adopt reporting 
requirements related to CCR surface impoundments. Under Section 5(f) the 
Board is authorized to establish fees for permit systems.   While those fees 
cannot be different than what is prescribed in the Act, they also cannot exceed 
the total cost to the Agency for its inspection and permit program.   The Board 
has previously utilized its authority in establishing Agency fee and reporting 
requirements.  The Site Remediation program is a good example.  
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