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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
PEOPLE OF THE STATE OF ILLINOIS,

Complainants,

PCB No. 11-50
(Enforcement-Land)

V.

THE CITY OF MORRIS, AN ILLINOIS
MUNICIPAL CORPORATION, AND
COMMUNITY LANDFILL COMPANY, INC.,
A DISSOLVED ILLINOIS CORPORATION,

N N N N N e S N N e N N

Respondents.

CITY OF MORRIS’ RESPONSE IN OPPOSITION TO STATE OF ILLINOIS’
MOTION FOR LEAVE TO FILE AN AMENDED COMPLAINT AND FOR LEAVE TO
VYOLUNTARILY DISMISS THE COMMUNITY LANDFILL, COMPANY

NOW COMES Respondent, CITY OF MORRIS (hereinafter referred to as “City”), an
linois municipal corporation, by and through its attorneys, Hinshaw & Culbertson, LLP, and for
its response in opposition to the State of Illinois’ motion for leave to file an amended complaint

and for leave to voluntarily dismiss the Community Landfill Company, states as follows:

INTRODUCTION

On August 5, 2011, the Third District Appellate Court reversed the Illinois Pollution
Control Board’s (hereinafter “PCB”) prior summary judgment against the City in case number
03-191. In that case, the State alleged, as it does here, that the City was conducting a waste
disposal operation and has a duty to provide financial assurances to pay for closure and post-
closure care of the waste disposal operation. The Third District found that the City was not the
owner nor operator of the landfill (and rather merely owned the land beneath the landfill), was
not conducting a waste disposal operation and had no responsibility to pay for closure/post-

closure care of the facility. City of Morris v. Cmty. Landfill Co., 2011 IL App (3d) 090847, 9 54.
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Despite the opinion, on October 30, 2013, the State of Illinois (hereinafter “State”) issued
a violation notice to the City alleging additional landfill violations and alleging it was the owner
and operator of the landfill. See Violation Notice M-2013-01016 dated October 30, 2013,
attached as Exhibit (“Ex.”) A. The violation notice was purportedly based upon an inspection
report dated June 16, 2010, an inspection completed on May 23, 2013 and a financial record
review completed on October 10, 2013. /d. Thereafter, on August 14, 2020, the City filed a
complaint for declaratory judgment in the Circuit Court of Grundy County, Illinois (case number
2020-CH-31), requesting the court declare that the City is not liable for the violations alleged in
the State’s October 30, 2013 Violation Notice. See City’s First Amended Complaint for
Declaratory Judgment, Case No. 2020 CH 31, Grundy County, Illinois, attached as Ex. B.! The
case is currently pending.

Notably, in December 2006, the State previously filed a lawsuit in the Thirteenth Judicial
Circuit Court of Grundy County (Case No. 06-CH-184) against the City and the Community
Landfill Company asserting that both the City and CLC were responsible for the operation of the
Landfill’s gas collection system and compliance with air quality statutes of the Illinois
Environmental Protection Act and the regulations thereunder. See Filed Complaint in 06-CH-
184, without attachment, attached hereto as Ex. C. On July 8, 2013, the State voluntarily
dismissed all allegations against the City, informing the court that one reason it was dismissing
the case was because the State “has learned that the Illinois Environmental Protection Agency
has recently inspected the Landfill, and that Illinois EPA observed potential violations related to
the failure to close the Landfill. Based on the Illinois EPA inspection report, one or both of the

Defendants in this case [i.e. CLC and the City] may be issued violation notices related to these

1 On September 11, 2020, the City filed its Motion for Leave to file First Amended Complaint in 2020 CH 31 which
removes any claim for injunctive relief. The Court has not yet ruled on the Motion for Leave but substantively all
of the allegations concerning Violation Notice M-2013-01016 are raised in the original Complaint.
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potential closure violations.” See State’s Motion for Voluntary Dismissal of 06-CH-184, attached
as Ex. D. The State further explained the pursuant to Section 31 of the Act, prospective
Defendants have a right to meet with the Agency and confer, and the State believed that
“complete resolution in this case [06 CH 184] will require full closure of the Landfill” and the
State threatened that ‘[t]hese [alleged] violations, and any additional violations observed by the
Illinois EPA [in its recent inspection] may be the subject of a future enforcement proceeding.”
Id.

Despite the Third District’s opinion, the pending declaratory action against the State, the
State’s previous voluntarily dismissal, and a nearly ten year procedural history in this matter, the
State seeks to pursue the violations alleged in its October 30, 2013 violation notice by adding the
following counts to its existing Complaint:

Count I — failure to complete closure of parcel B;

Count II — failure to initiate and complete closure of parcel A;

Count III — failure to install final cover;

Count VIII — failure to provide financial assurance;

Count IX — violation of board waste disposal regulations: failure to update

financial assurance;

Count X — permit violation: failure to provide updated closure post/closure cost

estimates;

Count XI — permit violation: failure to maintain records;

Count XII - failure to have a certified operator for the landfill; and

Count XIII — regulatory violation: failure to have a chief operator for the landfill.

For the reasons below, the State’s motion for leave to amend its complaint and for leave to

voluntarily dismiss the Community Landfill Company should be denied.
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¢ ARGUMENT

Under Illinois law?, the State does not have an absolute and unlimited right to amend. Ruklick v.
Julius Schmid Inc., 169 Tll. App. 3d 1098, 1113 (1988). The primary consideration is whether
amendment would further the ends of justice. /d. Where it is apparent even after amendment
that no cause of action can be stated, leave to amend should be denied. Id. at 1111; see also
Village of Gulfport, Henderson County v. Buetiner, 114 1ll. App. 2d 1, 6 (1969); Fleisch v. First
American Bank, 305 111, App. 3d 105, 110 (1999) (allowing leave to amend when plaintiff fails to
demonstrate he can plead and prove a viable cause of action does not further the ends of justice);
Hayes Mech., Inc. v. First Indus., Ltd. P'ship, 351 Tll. App. 3d 1, 7 (2004). It is not necessary for
the parties to go through the process of filing an amended pleading and then testing its
sufficiency by a motion to dismiss. Id. Instead, when ruling on a motion to amend, the court may
consider the ultimate efficacy of a claim as stated in a proposed amended pleading. Id.

Relatedly, in ruling on a motion to dismiss, the Board takes all well-pled allegations as
true and draws all reasonable inferences in favor of the non-movant. The Board will dismiss a
cause of action if it is clear there are no facts that could be proved that would entitle the plaintiff
to relief. People v. Professional Swine Management, LLC, PCB 1 0-84 (February 2, 2012), citing
Beers v. Calhoun, PCB 04-204 (July 22, 2004).

The State’s proposed violations alleged in Counts I to III and Counts VIII to XIII cannot
withstand a motion to dismiss because they fail to state a cause of action. Pursuant to the
doctrines of res judicata and collateral estoppel, the State is barred from enforcing the violations
alleged in the Violation Notice dated October 30, 2013 as the they arise out of allegations that

the City was the operator of the Community Landfill and the Third District Appellate Court has

2 Under the Illinois Administrative Code, the Board may look to the Illinois Code of Civil Procedure and
the Supreme Court Rules for guidance when the Board's procedural rules are silent. 35 Ill. Adm. Code
101.100(b)
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already ruled that the City is not an operator. Cmty. Landfill Co., 2011 IL App (3d) at § 54. In
addition, the alleged violations are barred by the statute of limitations and the doctrine of laches
given the State was aware of the alleged violations ten years ago. Further, the violations are
barred under 735 ILCS 5 2-619(a)(3) because there is a pending declaratory judgment action
involving the same claims in the Circuit Court of Grundy County, Illinois. Since the State cannot
plead and prove a viable cause of action the State’s leave to amend should be denied. Further,
because Community Landfill Company is a necessary party as owner of the Landfill, the State’s
motion for leave to voluntarily dismiss CLC should also be denied.

1. The Doctrines of Res Judicata Bars the State’s Proposed Violations Alleged in
Counts [ to III and Counts VIII to XIII.

The Third District Appellate Court’s opinion has res judicata effect and bars the
violations alleged in Counts I to IIT and Counts VIII to XIII. Under the doctrine of res judicata,
a final judgment on the merits rendered by a court of competent jurisdiction bars any subsequent
cause of action between the parties or their privies on the same cause of action. Cooney v.
Rossiter, 2012 1L 113227, § 18. The doctrine of res judicata applies to all matters that were
actually decided in the original action, as well as to matters that could have been decided. /d.
Accordingly, the doctrine applies where: (1) a final judgment on the merits has been rendered by
a court of competent jurisdiction, (2) an identity of cause of action exists; and (3) the parties or
their privies are identical in both actions. Hudson v. City of Chicago, 228 1l11. 2d 462, 478 (IlL.
2008). Summary judgment is the procedural equivalent of a trial and is considered an
adjudication of the claim on the merits. Congregation of the Passion v. Touche Ross & Co., 159
I1. 2d 137, 152-53 (111. 1994). All three factors are met in this case and the doctrine applies.

In 2011, the Third District Appellate Court reversed the judgment of the Pollution

Control Board on PCB No. 03-191. Cmty. Landfill Co., 2011 IL App (3d) at § 54. First, the
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decision was a final judgment on the merits, which the State did not pursue further. The Third
District Appellate Court determined that the City was not the owner of the Landfill operation, but
merely the owner of the land upon which the waste disposal operation was situated, and therefore
was not liable for the alleged violations. Id. Second, the case involved identical issues to the
violations alleged in Counts I to III and Counts VIII to XIII. Specifically, both cases involve the
same violations at the same landfill and therefore, are based on the same subject matter and the
same operative facts that gave rise to the prior action. Third, the City and State are parties to both
actions.
For these reasons, res judicata bars Counts I to III and Counts VIII to XIIIL.

11, The Doctrine of Collateral Estoppel Bars the State’s Proposed Violations Alleged
in Counts I to III and Counts VIII to XIII,

Relatedly, the Third District Appellate Court’s opinion has collateral estoppel effect,
which also bars the violations alleged in Counts I to III and Counts VIII to XIII. The doctrine of
collateral estoppel bars relitigation of an issue that was already decided in a prior case. Collateral
estoppel applies when: (1) the issue decided in the prior adjudication is identical with the one
presented in the suit in question; (2) there was a final judgment on the merits in the prior
adjudication; and (3) the party against whom estoppel is asserted was a party or in privity with a
party to the prior adjudication. Hurlert v. Charles, 238 1lL. 2d 248, 255 (Il1. 2010). The doctrine
of collateral estoppel is properly applied when a party or someone in privity with a party
participates in two separate and consecutive cases arising on different causes of action and some
controlling act or question material to the determination of both causes has been adjudicated
against that party in the former suit by a court of competent jurisdiction. Housing Authority for
La Salle County v. YMCA of Ottawa, 101 111, 2d 246, 252 (Ill. 1984). The adjudication of the fact

or question in the first cause will be conclusive of the same question in the later suit. Id.
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Summary judgment is the procedural equivalent of a trial and is considered an adjudication of
the claim on the merits. Congregation of the Passion, 159 Ill. 2d at 152-53 (Ill. 1994). All three
factors are met here and collateral estoppel bars the claims.

Again, in Cmty. Landfill Co., 2011 IL App (3d) at § 54, the Third District Appellate
Court ruled the City was not conducting a waste disposal operation and therefore was not
responsible for securing financial assurance of closure and post-closure activities. The Court
found that the Community Landfill Company was the only entity liable for the operation of the
landfill and its closure and post-closure care. Id. Similarly, the Fourth District Appellate Court
has concluded, that “it is not proper to hold a landowner liable for violations that a landfill
developer-operator allowed to occur on the land...contrary to the landfill operator’s express
contractual obligation to develop and operate its facility legally.” People ex rel. Madigan v.
Lincoln, Ltd., 2016 IL App (1st) 143487 *P9. Whether the City is an “operator” and/or “owner”
is the critical underlying question regarding the responsibility to maintain and close the Landfill
which was adjudicated in City of Morris v. Community Landfill Company, 2011 Ill.App.3d
090847.

Since the violations alleged in Counts I to III and Counts VIII to XIII raise the same
issue—whether the City was the operator of the Community Landfill—and the Third District
Appellate Court ruled on that exact issue, finding that the City is not an operator, the violations
are barred. Pursuant to the doctrine of collateral estoppel, the City is not liable for the alleged
violations referenced in the October 30, 2013 violation notice because the City has been
adjudicated not to be an owner or operator of the waste disposal facility in issue. The State is

therefore barred from pursuing these alleged violations in this matter.
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111, The Doctrine of Laches Bars the State’s Proposed Violations Alleged in Counts 1
to I1I and Counts VIII to X1II.

The doctrine of laches equally bars the violations alleged in Counts I to III and Counts
VIII to XIII. The doctrine of laches precludes the assertion of a claim by a litigant whose
unreasonable delay in raising its claim has prejudiced the opposing party. Tully v. State, 143 IlL.
2d 425, 432 (1ll. 1991). Laches applies where there is: (1) a lack of diligence by the party
asserting the claim and (2) prejudice to the opposing party results from the delay. /d. The
doctrine of laches is “grounded in the equitable notion that courts are reluctant to come to the aid
of a party who knowingly slept on his rights to the detriment of the opposing party.” Id. 53. Here,
both factors are met and the doctrine of laches precludes the claims.

First, there has been a significant lack of diligence by the State as alleged violations have
been ongoing for over twenty years. From 1995 through 1996 and thereafter, the operator of the
underlying landfill, Community Landfill Company filed forms with the IEPA which provided
that the landfill had reached its permitted capacity. See City’s First Amended Complaint for
Declaratory Judgment, attached as Ex. B. 35 Ill. Admin. Code Sec. 811.110(e)(1) requires a
landfill operator to close within 30 days of reaching capacity. Despite the IEPA being aware that
since at least 1995 that the landfill was allegedly over capacity, it never brought an action against
Community Landfill Company to compel closure and comply with applicable closure/post-
closure regulations. Moreover, despite this knowledge, the State failed to compel CLC to cease
and desist from accepting waste at the landfill which was again at that point in excess of its
permitted capacity, and further failed to compel the commencement of closure of the Facility by
CLC.

Further, Counts I to III and Counts VIII to XIII are based on violations that were

purportedly discovered via an inspection report dated June 16, 2010, an inspection completed on
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May 23, 2013 and a financial record review completed on October 10, 2013. See Violation
Notice M-2013-01016 dated October 30, 2013, attached as Ex. A. The State’s delay in pursuing
these claims for over ten years further highlights the lack of diligence by the State.

Additionally, the State, through the Illinois Department of Transportation, transported
and deposited waste at the Landfill from 2001 through 2009 at a time that the State was aware
that the Landfill was over capacity and required to be closed. See Ex. B. Going further, by failing
to enforce the regulations against CLC at a time when it was in possession of the Landfill and
financially solvent, and by the State itself using the Landfill to deposit waste after the Landfill
had reached all of its permitted capacity amounts to a lack of diligence by the State. See Ex. B.

Second, significant prejudice has resulted from the delay. The State’s failure to require
CLC to institute closure years ago when it was financially solvent and when it had generated
millions of dollars in revenue from the use of the Landfill and also when it had a form of
approved, viable closure/post-closure financial assurances in place, has severely prejudiced the
City by causing it to incur extensive costs, time, and effort in maintaining this litigation and the
property upon which the Landfill sits.

Accordingly, pursuant to the doctrine of laches, the City is not liable to the State for the
violations in Counts I to III and Counts VIII to XIII and the State is barred from pursuing these
alleged violations in this matter.

IV. The State’s Proposed Violations Alleged in Counts I to III and Counts VIII to
XI1II are Barred Because a Cause of Action is Already Pending in Another Venue.

Section 2-619(a)(3) of the Code allows for a dismissal of a cause of action if "there is
another action pending between the same parties for the same cause." 735 ILCS 5/2-619(2)(3)
(West 2010). The purpose of section 2-619(a)(3) is "to avoid duplicative litigation." In re

Marriage of Murugesh, 2013 IL App (3d) 110228, § 19; Kellerman v. MCI Telecommunications
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Corp., 112 111, 2d 428, 447 (1986). Here, on August 14, 2020, prior to the filing of this motion,
the City filed a complaint for declaratory judgment in the Circuit Court of Grundy County,
Illinois (case number 2020-CH-31), requesting the court declare that the City is not liable for the
violations alleged in the State’s proposed Counts I to IIT and Counts VIII to XIII. See Ex. B. The
case is currently pending. The State thereafter filed this motion and the corresponding proposed
amended complaint, which is barred by 2-619(a)(3).

V. The State’s Proposed Violations Alleged in Counts I to III and Counts VIII to
XIII are Barred by the Statute of Limitations.

The Illinois Environmental Protection Act (hereinafter “Act”) and the Illinois Code of
Civil Procedure bars the State’s additional claims. The Act provides in pertinent part, that

“within 180 days after becoming aware of an alleged violation of the Act, . . . the Agency shall

issue and serve . . . a written notice . . . of the alleged violation.” 415 ILCS 5/31(a)(1) (Emphasis
added). Additionally, the Illinois Code of Civil Procedure establishes a five-year statute of
limitations for "all civil actions not otherwise provided for." 735 ILCS 5/13-205 (Emphasis
added). Accordingly, the Illinois Pollution Control Board (hereinafter “PCB”) has held that the
five-year statute of limitations is applicable to most enforcement cases. Union Oil Company of
California v. Barge-Way Oil Company, Inc., PCB 98-169 (January 7, 1999) (accepting that the
five-year statute of limitations could be applied to an enforcement action). Therefore, subject to
first complying with the threshold requirements of Section 31(a)(1) above, an enforcement action
for violation of the Act must generally be filed within five years of the incident giving rise to the
claim.

Here, the State’s additional claims are based on violations that were purportedly
discovered via an inspection report dated June 16, 2010, an inspection completed on May 23,

2013 and a financial record review completed on October 10, 2013. See Violation Notice M-
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2013-01016 dated October 30, 2013, attached as Ex. A. First, in violation of the Act, the Illinois
Environmental Protection Agency (hereinafter “Agency”) did not issue a written notice of the
alleged violations until October 30, 2013, more than three years (and certainly more than 180
days) after the report and inspection. Second, the applicable statute of limitations required the
State to pursue the alleged violations by June 16, 2015, five years from the date the State knew
of the alleged violations. The violations alleged in Counts I to III and Counts VIII to XIII
therefore accrued more than five years before the filing of the State's complaint.

For these reasons, Counts I to III and Counts VIII to XIII are barred by the applicable
statute of limitations.

VL The Amendment of 415 ILCS 5/21.1 Does Not Create any Liability to the City of
Morris.

In Counts I and IV, the State’s amended complaint refers to an amendment to Section
21.1 of the Act, effective August 2, 2012, This amendment does not somehow remove the
violations alleged in Counts I to III and Counts VIII to XIII from the purview of the decision of
the aforementioned Third District Appellate Court. Cmty. Landfill Co., 2011 IL App (3d) at § 54.
That decision held that the City was not conducting a waste disposal operation, was not involved
in the day-to-day operation of the landfill, had no obligation to close or provide financial
assurance for closure of the landfill, and was not the owner of the landfill and rather was merely
the owner of the land upon which the landfill was located. /d. The amendment of Section 21.1 in
August of 2012, was in response to the Third District opinion, and is commonly referred to as the
"Morris Amendment," and changed the language of the statute to provide that no person shall
"own or operate" a municipal solid waste landfill ("MSWLEF") unit without first posting financial

assurance which IEPA apparently somehow believes gives rise to a violation by the City. The

11
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language previously provided that no person shall " ... conduct any disposal operation at ... " a
MSWLF unit without posting financial assurance.

First, this amendment did not change the language of Section 21 upon which the
violations alleged in Counts I to IIT and Counts X to XIII are essentially based. Section 21 of the
Act provides no person shall "conduct” any waste storage or disposal operation without a permit.
415 ILCS 5/21 (2013). That language was not amended, and continues to this date. Again, the
Third District has already held that the City of Morris did not conduct a waste disposal operation.
Accordingly, violations alleged in Counts I to III and Counts X to XIII have in no way been
affected by the amendment of Section 21.1 of the Act.

Second, the amendment of Section 21.1 does not create any liability on the part of the
City to post financial assurance as alleged in Counts XII to XIII because as noted in detail above,
the City did not, and does not, own nor operate a MSWLF unit. Again, the Third District
explicitly found and held that "the City transferred its interest in the landfill to CLC, but retained
ownership of the land on which the landfill was sitvated." Cmty. Landfill Co., 2011 IL App (3d)
at § 54. Section 21.1 of the Act as amended, does not impose any liability upon the City as the
Act does not require anyone which merely owns the land upon which a MSWLF unit is situated
to post financial assurance. If the Legislature had intended this result it could have, and would
have, so stated. Accordingly, the Third District's decision is binding precedent which bars the
claims raised in Counts XII to XIII.

Third, even if the amendment of Section 21.1 in any way created liability for one who
merely owns the land upon which a landfill is situated (which, again, it did not), the amendment
could not be applied to the City. To the extent the amendment is a substantive change it cannot

be applied retroactively and the amendment only takes effect upon becoming law on August 2,
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2012. There was no indication within the amendment that it was intended to be applied
retroactively. Doe A. v. Diocese of Dallas, 234 111.2d 393, 405 (2009); Statute on Statutes, 5
ILCS 70/4 (2012). Further, retroactive application of the statute against the City would be
inequitable. Id. at 406; Landgraph v. US! Film Prod., 511 U.S. 211 (1994).

Fourth, Section 21.1 explicitly provides that "no person other than the State of Illinois, its
agencies and institutions, or a unit of local government shall own or operate a MSWLF unit ...
unless such person has posted [financial assurances]". 415 ILCS 5/21.1(a) (2012) (emphasis
added). Therefore, the statute itself exempts units of local government from its application. The
City is obviously a unit of local government.

Fifth, the regulations under Section 21.1 have not been amended and still explicitly
provide that only a person who "conduct] s] a waste disposal operation" is required to post
financial assurances for closure or post-closure care. 35 I11.Admin.Code 811.700(c) and (f). Once
again, the Third District has already held that the City of Morris was not conducting a waste
disposal operation at that time and there is no evidence in any of the materials submitted by the
EPA in its violation notice that the City has conducted a waste disposal operation since the Third
District opinion.

Sixth, even if the amendment of Section 21.1 somehow imposed liability upon one who
merely owns land where an MSWLF unit is located for posting financial assurances (which it
does not), such an amendment cannot be applied to the City without violating the separation of
powers required under Article II, Section 1, of the Illinois Constitution. The separation of powers
clause provides: "The legislative, executive and judicial branches are separate. No branch shall
exercise powers properly belonging to another." If the Legislature enacts amendment in response

to a judicial decision which attempts to reverse the court's decision, it is a violation of the
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separation of powers clause. People ex rel. Ryan v. AgPro, Inc., 214 111.2d 222, 229-31 (2005).
The amendment to Section 21.1 (which the State of Illinois proposed and refers to as the "Morris
Amendment") constitutionally was in direct response to the City of Morris v. CLC action. That
amendment cannot be used by the State to overrule the 2011 Third District decision in favor of
the City.

For these reasons, the State is barred from pursuing proposed Counts I to III and Counts
VIII to XIII.

VII. The State is Barred from Bringing Counts I, II. IIT and XI under 735 ILCS 5/13-
217,

Here, on July 8, 2013, the State voluntarily dismissed all allegations against the City in its
lawsuit in the Thirteenth Judicial Circuit Court of Grundy County (Case No. 06-CH-184) against
the City and the Community Landfill Company. See State’s Motion for Voluntary Dismissal of
06-CH-184, attached as Ex. D. This lawsuit asserted that both the City and CLC were
responsible for the operation of the Landfill’s gas collection system and compliance with air
quality statutes of the Illinois Environmental Protection Act and the regulations thereunder. See
Filed Complaint in 06-CH-184, without exhibits, attached hereto as Ex. C.

In its dismissal, the State even acknowledged that one reason it was dismissing the case
was because the State “has learned that the Illinois Environmental Protection Agency has
recently inspected the Landfill, and that Illinois EPA observed potential violations related to the
failure to close the Landfill. Based on the Illinois EPA inspection report, one or both of the
Defendants in this case [i.e. CLC and the City] may be issued violation notices related to these
potential closure violations.” See State’s Motion for Voluntary Dismissal of 06-CH-184, attached
as Ex. D. The State further explained the pursuant to Section 31 of the Act, prospective

Defendants have a right to meet with the Agency and confer, and the State believed that
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“complete resolution in this case [06 CH 184] will reqﬁire full closure of the Landfill” and the
State threatened that ‘[t]hese [alleged] violations, and any additional violations observed by the
Ilinois EPA [in its recent inspection] may be the subject of a future enforcement proceeding.”
Id

The same allegations related to compliance with air quality standard, operation of the
Landfill’s gas collection system and closure of the Landfill to comply with the air and landfill
gas regulations are contained in the State’s Proposed First Amended Complaint. (See e.g. Count
1, paras 46, 51, 60, 64, 65, 66, 67, 68, 77; Count Il same paras, and para 80; Count III, paras 63,
71; Count XI, paras 52, 53, 54). Once alawsuit has been voluntarily dismissed without
prejudice, the plaintiff may re-file the lawsuit within one year of the voluntary dismissal,
or within the remaining period of limitation, whichever is the greater. 735 ILCS 5/13-217.
Therefore, the State had until July 9, 2014 to re-file its lawsuit, which it failed to meet. In an
attempt to circumvent 735 ILCS 5/13-217, the State attempts to bring those same allegations
related to air regulations, gas collection systems and closure in its First Amended Complaint and
such is barred as it was not filed within one year of voluntarily dismissing 06 CH 184.

For these reasons, the State is barred from bringing Counts I, 11, III and XI.

VIII. This Board Should Deny the State’s Motion to Voluntarily Dismiss Community
Landfill Company

The Community Landfill Company is the owner of the underlying landfill and is
therefore a necessary party to this complaint. For the Board to grant complete relief addressing
the alleged violations, the Community Landfill Company must be in the case as a named party.
There can be no recourse for the alleged violations without CLC. Further, the State failed to
require CLC to institute closure years ago when it was financially solvent and when it had

generated millions of dollars in revenue from the use of the Landfill and also when it had a form
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of approved, viable closure/post-closure assurance in place. Finally, the State has asserted that “if
the Board accepts the proposed Amended Complaint, CLC is no longer a necessary party to this
Complaint” without any explanation. CLC continues to be the only party responsible for closure
of the landfill and regardless for the reasons stated herein the motion for leave to amend should
be denied. For these reasons, the State’s motion for leave to voluntarily dismiss CLC should also
be denied.

CONCLUSION

The violations alleged in Counts I to III and Counts VIII to XIII are barred by the
applicable statute of limitations, the doctrines of res judicata, collateral estoppel, equitable
estoppel, laches, under 735 ILCS 5 2-619(a)(3) and under 735 ILCS 5/13-217. Further, the
Community Landfill Company is a necessary party. As such, the State’s motion for leave to
amend its complaint and for leave to voluntarily dismiss the Community Landfill Company

should be denied as no cause of action can be stated.

WHEREFORE, Respondent the City of Morris respectfully requests that this Board deny
the State of Illinois” Motion for Leave to File an Amended Complaint, with prejudice, plus enter

such other and further relief in favor of Respondent as this Court deems just and proper.

Dated: September 11, 2020 Respectfully submitted,
On behalf of CITY OF MORRIS
/s/ Richard S. Porter
One of Its Attorneys
Richard S. Porter Scott M. Belt
Charles F. Helsten Scott M. Belt & Associates, P.C.
Hinshaw & Culbertson LLP 105 E. Main Street
100 Park Avenue Suite 206
P.O. Box 1389 Morris, IL 60450
Rockford, IL 61105-1389 (815) 941-4675

815-490-4900
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AFFIDAVIT OF SERVICE

The undersigned certifies that on September 11, 2020 she served a copy of the foregoing
City of Morris’ Response in Opposition to State of Illinois’ Motion for Leave to File an
Amended Complaint and for Leave to Voluntarily Dismiss the Community Landfill Company

upon the following:

Robert J. Pruim Edward H. Pruim

13432 Westview Drive 10639 Misty Hill Road

Palos Heights, IL 60463 Orland Park, IL. 60462

People of the State of Illinois Mr. Bradley P. Halloran

c/o Christopher Grant Hearing Officer

Environmental Bureau Illinois Pollution Control Board
69 W. Washington Street, #1800 By electronic mail only
Chicago, IL 60602 Brad.halloran@lIllinois.gov

By electronic mail only
cgrant@atg.state.il.us

Stephen J. Sylvester

Senior Assistant Attorney General
Environmental Bureau

69 W. Washington Street, #1800
Chicago, IL 60602

By electronic mail only
ssylvester(@atg.state.il.us

by e-mailing and/or depositing a copy thereof, enclosed in an envelope, in the United States Mail at 100
Park Avenue, Rockford, Illinois 61101, proper postage prepaid, at or about the hour of 5:00 o'clock p.m.,

addressed as above.

HINSHAW & CULBERTSON LLP
100 Park Avenue

P.O. Box 1389

Rockford, IL 61105-1389
815-490-4900
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ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

1021 NORTH GRAND AVENUE EAST, P.O. BOX 19276, SPRINGFIELD, ILLINOIS 62794-9276 o (217)782-2829
PAT QUINN, GOVERNOR LisA BONNETT, DIRECTOR

217/524-3300
TDD 217/782-9143 :
7009 2820 0001 7486 9649

October 30, 2013 CERTIFIED MAIL

RETURN RECEIPT REQUESTED
City of Morris
Mayor Richard Kopczick

700 N. Division Street
Morris, Illinois 60450

Re: Violation Notice, M-2013-01016
0630600001 — Grundy County
Morris/Community Landfill
Compliance File

Dear Mayor Kopczick:

This constitutes a Violation Notice pursuant to Section 31(a)(1) of the Ilinois Environmental
Protection Act, 415 ILCS 5/31(a)(1), and is based on an inspection completed on May 23, 2013 and a
financial record review completed on October 10, 2013 by representatives of the Illinois
Environmental Protection Agency (“Illinois EPA™).

The Illinois EPA hereby provides notice of alleged violations of environmental laws, regulations, or
permits as set forth in the attachments to this notice. The attachments include an explanation of the
activities that the Illinois EPA believes may resolve the specified alleged violations, including an
estimate of a reasonable time period to complete the necessary activities. Due to the nature and
seriousness of the alleged violations, please be advised that resolution of the violations may also -
require the involvement of a prosecutorial authonty for purposes that may include, among others, the
imposition of statutory penalties.

A written response, which may include a request for a meeting with representatives of the Illinois
EPA, must be submitted via certified mail to the Illinois EPA within 45 days of receipt of this notice.
If a meeting is requested, it shall be held within 60 days of receipt of this notice. The response must
include information in rebuttal, explanation, or justification of each alleged violation and a statement
indicating whether or not you wish to enter into a Compliance Commitment Agreement (“CCA™)
pursuant to Section 31(a) of the Act. If you wish to enter into a CCA, the written response must also
include proposed terms for the CCA that includes dates for achieving each commitment and may
include a statement that compliance has been achieved for some or all of the alleged violations. The
proposed terms of the CCA should contain sufficient detail and must include steps to be taken to
achieve compliance and the necessary dates by which compliance will be achieved.

The Illinois EPA will review the proposed terms for a CCA provided by you and, within 30 days of
receipt, will respond with either a proposed CCA or a notice that no CCA will be issued by the
Illinois EPA. If the Illinois EPA sends a proposed CCA, you must respond in writing by either

4302 N. Main St., Rockford, IL 61103 (815)987.7760 - 9511 Harrison St,, Des Plaines, IL 60016 (847)294-4
595 S. State, Elgin, IL 60123 (847)608-3131 5407 N. University St., Arbor 133, Peorig, IL 61614 EXHIBIT
2125 §. First §t., Champaign, IL 61820 {217)278-5800 2309 W. Main St., Suite 116, Marion, IL 62959 {61¢
2009 Mali St., Collinsville, 1. 62234 {618)346-5120 100 W. Randolph, Suite 10-300, Chicago, il 60601

PLEASE PRINT ON RECYCLED PAPER
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agreeing to and signing the proposed CCA or by notifying the Illinois EPA that you reject the terms
of the proposed CCA.

If a timely written response to this Violation Notice is not provided, it shall be considered a waiver of
the opportunity to respond and meet, and the Illinois EPA may proceed with referral to a
prosecutorial authority.

Written communications should be directed to:

Illinois EPA — Bureau of Land#24
Attn: Brian White

1021 North Grand Avenue East
Post Office Box 19276
Springfield, IL 62794-9276

Please include the Violation Number M-2013-01016 and the Site Identification Number 0630600001
on all written communications.

The complete requirements of the Illinois Environmental Protection Act and any Illinois Pollution
Control Board regulations cited herein or in the inspection report can be viewed at:

http://www.ipch.state.il.us/SLR/TheEnvironmentalProtectionAct.asp
and
http.//www.ipch.state.il.us/SLR/IPCBandIEPAEnvironmentalRegulations-Title35.asp

(Questions regarding Attachment A should be directed to Mark Retzlaff at 847/294-4070.
(Pyestions regarding Attachment B should be directed to Brian White at 217/782-9887.

Paul M. Purseglo¥e, Manager
Field Operations Section
Bureau of Land

PMP:MR:dv01016

cc: Division File
Des Plaines Region File
Mark Retzlaff
Robert Mathis, Jr.
Deanne Virgin
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ATTACHMENT A

Pursuant to Section 21(a) of the [Illinois] Environmental Protection Act (415 ILCS 5/21(a)), no
person shall cause or allow the open dumping of any waste.

A violation of Section 21(a) of the [Illinois] Environmental Protection Act (415 ILCS 5/21(a)) is
alleged for the following reason: Acceptance of wastes without necessary permits. Based on
an Agency file review from a June 16, 2010 inspection report, and the fact that Parcels A
and B are developed and accepted waste.

Pursuant to Section 21(d)(1) of the [Illinois] Environmental Protection Act (415 ILCS 5/21(d)),
no person shall conduct any waste-storage, waste-treatment, or waste-disposal operation without
a permit granted by the Agency or in violation of any conditions imposed by such permit,
including periodic reports and full access to adequate records and the inspection of facilities, as
may be necessary to assure compliance with this Act and with regulations and standards adopted
thereunder... This subsection (d) shall not apply to hazardous waste.

A violation of Section 21(d)(1) of the [Illinois] Environmental Protection Act (415 ILCS
5/21(d)) is alleged for the following reason: Facility does not have a valid permit in place for
the Landfill.

Pursuant to Section 21(d)(2) of the [Illinois] Environmental Protection Act (415 ILCS 5/21(d)),
no person shall conduct any waste-storage, waste-treatment, or waste-disposal operation: In
violation of any regulations or standards adopted by the Board under this Act. This subsection
(d) shall not apply to hazardous waste.

A violation of Section 21(d)(2) of the [Illinois] Environmental Protection Act (415 ILCS
5/21(d)) is alleged for the following reason: Facility does not have a written closure plan and
related supporting documents.

Pursuant to Section 21(0)(6) of the [Illinois] Environmental Protection Act (415 ILCS 5/21(0)),
no person shall conduct a sanitary landfill operation which is required to have a permit under
subsection (d) of this Section [21], in a manner which results in failure to provide final cover
within time limits established by Board regulations.

The prohibitions specified in this subsection (o) shall be enforceable by the Agency either by
administrative citation under Section 31.1 of this Act or as otherwise provided by this Act. The
specific prohibitions in this subsection do not limit the power of the Board to establish
regulations or standards applicable to sanitary landfills.

A violation of Section 21(0)(6) of the [Illinois] Environmental Protection Act- (415 ILCS
5/21(0)) is alleged for the following reason: Failure to provide final cover within time limits.

Pursuant to Section 21(0)(7) of the [Illinois] Environmental Protection Act (415 ILCS 5/21(0)),
no person shall conduct a sanitary landfill operation which is required to have a permit under
subsection (d) of this Section [21], in a manner which results in acceptance of wastes without
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necessary permits.

The prohibitions specified in this subsection (o) shall be enforceable by the Agency either by
administrative citation under Section 31.1 of this Act or as otherwise provided by this Act. The
specific prohibitions in this subsection do not limit the power of the Board to establish
regulations or standards applicable to sanitary landfills.

A violation of Section 21(0)(7) of the [Illinois] Environmental Protection Act (415 ILCS
5/21(0)) is alleged for the following reason: Acceptance of wastes without necessary permits.
Based on an Agency file review from a June 16, 2010 inspection report, and the fact that
Parcels A and B are developed and accepted waste.

Pursuant to Section 21(0)(11) of the [Illinois] Environmental Protection Act (415 ILCS 5/21(0)),
no person shall conduct a sanitary landfill operation which is required to have a permit under
subsection (d) of this Section [21], in a manner which results in failure to submit reports required
by permits or Board regulations.

The prohibitions specified in this subsection (o) shall be enforceable by the Agency either by
administrative citation under Section 31.1 of this Act or as otherwise provided by this Act. The
specific prohibitions in this subsection do not limit the power of the Board to establish
regulations or standards applicable to sanitary landfills.

A violation of Section 21(0)(11) of the [Illinois] Environmental Protection Act (415 ILCS
5/21(0)) is alleged for the following reason: The Agency has not received the required
reports.

Pursuant to Section 21(0)(13) of the [Illinois] Environmental Protection Act (415 ILCS 5/21(0)),
no person shall conduct a sanitary landfill operation which is required to have a permit under
subsection (d) of this Section [21], in a manner which results in failure to submit any cost
estimate for the site or any performance bond or other security for the site as required by this Act
or Board rules.

The prohibitions specified in this subsection (o) shall be enforceable by the Agency either by
administrative citation under Section 31.1 of this Act or as otherwise provided by this Act. The
specific prohibitions in this subsection do not limit the power of the Board to establish
regulations or standards applicable to sanitary landfills.

A violation of Section 21(0)(13) of the [Illinois] Environmental Protection Act (415 ILCS
5/21(0)) is alleged for the following reason: The Agency has not received current closure
cost estimates or evidence of a performance bond.

Pursuant to 225 ILCS 230/1004 of the Solid Waste Site Operator Certification Law, no person
shall cause or allow the operation of a landfill permitted or required to be permitted by the
Agency unless the landfill has on its operational staff at least one natural person certified as
competent by the Agency under the provisions of this Act [Solid Waste Site Operator
Certification Law].
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(a) For landfill sites which accept non-hazardous solid waste other than clean construction or
demolition debris, the landfill shall have a Class A Solid Waste Site Operator certified by the
Agency who is responsible for directing landfill operations or supervising other operational staff
in performing landfill operations.

A violation of 225 ILCS 230/1004 [Solid Waste Site Operator Certification Law] is alleged for
the following reason: Landfill does not have a certified operator for the site.

9. Pursuant to 35 Ill. Adm. Code 745.181, Chief Operator Requirements:

a)

b)

The individual who is chief operator of a waste disposal site, as defined pursuant
to Section 745.102(c), shall have prior conduct certification.

The owner or other named permitee shall designate one or more chief operators
for each waste disposal site.

1) One certified chief operator may serve in that capacity for multiple waste
disposal units located at one waste disposal site.

2) One certified chief operator shall not serve in that capacity for units
located at two or more waste disposal sites.

3) A certified waste operator need not be present during all hours a site is
operating, provided that the chief operator retains responsibility for site
operations during the period of absence, and can be contacted by waste
disposal site personnel during the absence.

A violation of 35 Ill. Adm. Code Section 745.181 is alleged for the following reason: Facility
does not have a Chief Operator.

10. Pursuant to 35 I1l. Adm. Code 745.201, Prohibitions [under Prior Conduct Certitication]:

a)

b)

c)

d)

No person shall operate a waste disposal site unless the site chief operator has
prior conduct certification.

No site owner or other named permittee shall cause or allow operation of a
waste disposal site unless the site chief operator has prior conduct certification.

No person shall own or operate a waste disposal site if the person has had prior
conduct certification denied, cancelled or revoked, unless the person has a
current, valid prior conduct certification.

No person shall serve as an officer or director of the owner or operator of a
waste disposal site if the person has had prior conduct certification denied,
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cancelled or revoked, unless the person has a current, valid prior conduct
certification.

e) No person shall serve as an employee at a waste disposal site if the person has
had prior conduct certification denied, cancelled or revoked, unless the person
has a current, valid prior conduct certification.

A violation of 35 Ill. Adm. Code 745.201 is alleged for the following reason: Facility does not
have a certified chief operator and because the landfill does not have a chief operator with
prior conduct certification.

Pursuant to 35 Ill. Adm. Code 811.110(d)(1), Written Closure Plan, the operator shall maintain a
written plan describing all actions that the operator will undertake to close the unit or facility in a
manner that fulfills the provisions of the Act, of this Part and of other applicable Parts of 35 Ill.
Adm. Code: Chapter I. The written closure plan shall fulfill the minimum information
requirements of 35 Ill. Adm. Code 812.114.

A violation of 35 Ill. Adm. Code 811.110(d)(1) is alleged for the following reason: Written
Closure Plan was not available at the time of the inspection.

Pursuant to 35 IlIl. Adm. Code 811.110(e), the owner or operator of a MSWLF unit shall begin
closure activities for each MSWLF unit no later than the date determined as follows:

1) 30 days after the date on which the MSWLF unit receives the final receipt of
wastes; or

2) If the MSWLF unit has remaining capacity and there is a reasonable likelihood
that the MSWLF unit will receive additional wastes, no later than one year after
the most recent receipt of wastes.

3) The Agency shall grant extensions beyond this one year deadline for beginning
closure if the owner or operator demonstrates that:

A) The MSWLF unit has the capacity to receive additional wastes; and

B) The owner or operator has taken and will continue to take all steps
necessary to prevent threats to human health and the environment from the
unclosed MSWLF unit.

A violation of 35 Ill. Adm. Code 811.110(e) is alleged for the following reason: Acceptance of
final volume of waste occurred. Closure activities were not initiated after receipt of the
final volume of waste.

Pursuant to 35 Ill. Adm. Code 811.110(f)(1), the owner or operator of a MSWLF unit shall
complete closure activities for each unit in accordance with closure plan no later than within 180
days of beginning closure, as specified in subsection (e) of this Section.
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A violation of 35 Ill. Adm. Code 811.110(f)(1) is alleged for the following reason: Facility
failed to complete closure activities with 180 days of beginning closure.

Pursuant to 35 I1l. Adm. Code 811.112(c), the owner or operator of a MSWLF unit shall
record and retain near the facility in an operating record or in some alternative location
specified by the Agency, the information submitted to the Agency pursuant to 35 Ill. Adm.
Code 812 and 813, as it becomes available. At a minimum, the operating record shall contain
the ... gas monitoring results and any remediation plans required by Section 811.310 record
and retain near the facility in an operating record or in some alternative location and 811.311.

A violation of 35 Ill. Adm. Code 811.112(c) is alleged for the following reason: Records were
not available at the time of the inspection.

Pursuant to 35 Ill. Adm. Code 811.112(d), the owner or operator of a MSWLF unit shall record
and retain near the facility in an operating record or in some alternative location specified by the
Agency, the information submitted to the Agency pursuant to 35 Ill. Adm. Code 812 and 813, as
it becomes available. At a minimum, the operating record shall contain ... any MSWLF unit
design documentation for placement of leachate or gas condensate in a MSWLF unit required by
Section 811.107(m).

A violation of 35 Ill. Adm. Code 811.112(d) is alleged for the following reason: Leachate
related documents were not available at the time of the inspection.

Pursuant to 35 Ill. Adm. Code 811.112(e), the owner or operator of a MSWLF unit shall record
and retain near the facility in an operating record or in some alternative location specified by the
Agency, the information submitted to the Agency pursuant to 35 Ill. Adm. Code 812 and 813, as
it becomes available. At a minimum, the operating record shall contain ... any demonstration,
certification, monitoring results, testing, or analytical data relating to the groundwater monitoring
program required by Sections 811.319, 811.324, 811.325, and 811.326 and 35 Ill. Adm. Code
812.317, 813.501, and 813.502.

A violation of 35 Ill. Adm. Code 811.112(e) is alleged for the following reason: Last
documented sampling event occurred in October of 2011. Current groundwater
monitoring records were not available at the time of the inspection. ‘

Pursuant to 35 Ill. Adm. Code 811.112(f), the owner or operator of a MSWLF unit shall record
and retain near the facility in an operating record or in some alternative location specified by the
Agency, the information submitted to the Agency pursuant to 35 [ll. Adm. Code 812 and 813, as
it becomes available. At a minimum, the operating record shall contain ...closure and  post-
closure care plans and any monitoring, testing, or analytical data required by Sections 811.110
and 811.111, and 35 Ill. Adm. Code 812.114(h), 812.115, and 812.313.

A violation of 35 I1l. Adm. Code 811.112(f) is alleged for the following reason: Closure related
documents were not available at the time of the inspection.
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Pursuant to 35 Ill. Adm. Code 811.112(g), the owner or operator of a MSWLF unit shall record
and retain near the facility in an operating record or in some alternative location specified by the
Agency, the information submitted to the Agency pursuant to 35 I1l. Adm. Code 812 and 813, as
it becomes available. At a minimum, the operating record shall contain ... any cost estimates
and financial assurance documentation required by Subpart G of this Part.

A violation of 35 Ill. Adm. Code 811.112(g) is alleged for the following reason: Closure cost
estimated and financial assurance documents were not available at the time of the
inspection.

Pursuant to 35 Ill. Adm. Code 811.310(c):

1) All gas monitoring devices, including the ambient air monitors must be operated
to obtain samples on a monthly basis for the entire operating period and for a
minimum of five years after closure.

2) After a minimum of five years after closure, monitoring frequency may be
reduced to quarterly sampling intervals.

3) The sampling frequency may be reduced to yearly sampling intervals upon the
installation and operation of a gas collection system equipped with a mechanical
device such as a compressor to withdraw gas.

4) Monitoring must be continued for a minimum period of: thirty years after closure
at MSWLF units, except as otherwise provided by subsections (c)(5) and (c)(6) of
this Section; five years after closure at landfills, other than MSWLF units, which
are used exclusively for disposing of wastes generated at the site; or fifteen years
after closure at all other landfills regulated under this Part. Monitoring, beyond
the minimum period, may be discontinued if the following conditions have been
met for at least one year:

A) The concentration of methane is less than five percent of the lower
explosive limit in air for four consecutive quarters at all monitoring points
outside the unit; and

B) Monitoring points within the unit indicate that methane is no longer being
produced in quantities that would result in migration from the unit and
exceed the standards of subsection (a)(1) of this Section.

5) The Agency may reduce the gas monitoring period at an MSWLF unit upon a
demonstration by the owner or operator that the reduced period is sufficient to
protect human health and environment.

6) The owner or operator of an MSWLF unit must petition the Board for an adjusted
standard in accordance with Section 811.303, if the owner or operator seeks a
reduction of the post closure care monitoring period for all of the following
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requirements:

A) Inspection and maintenance (Section 811.111);
B) Leachate collection (Section 8§11.309);

C) Gas monitoring (Section 811.310); and

D) Groundwater monitoring (Section 811.319).

A violation of 35 Ill. Adm. Code 811.310(c) is alleged for the following reason: Documentation
was not available at the time of the inspection to show landfill gas monitoring frequency.

Suggested Resolutions
1. Immediately stop accepting waste without a permit.
2. Immediately maintain the required information in the landfill operating record.

3. By December 15, 2013, the City of Morris must submit to the IEPA, a renewal permit
application including an updated closure plan.,

4. By December 15, 2013, the City of Morris must have a Certified Operator with the
proper competency certificate.

5. By December 15, 2013, perform the required groundwater monitoring, leachate
monitoring and gas monitoring activities in accordance with the existing expired
permit conditions and regulations.

6. By January 15, 2014, submit to the IEPA, the most recent results/reports for the
groundwater monitoring, leachate monitoring and gas monitoring.

The written response to this Violation Notice must include information in rebuttal,
explanation, or justification of each alleged violation and a statement indicating whether
or not you wish to enter into a Compliance Commitment Agreement (“CCA”) pursuant to
Section 31(a) of the Act. If you wish to enter into a CCA, the written response must also
include proposed terms for the CCA that includes dates for achieving each commitment
and may include a statement that compliance has been achieved for some or all of the
alleged violations. The written response must be submitted to the Illinois EPA by
certified mail within 45 days of receipt of this Violation Notice.
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ATTACHMENT B

Pursuant to Section 21.1(a.5) of the Environmental Protection Act, on and after the
effective date established by the United States Environmental Protection Agency for
Municipal Solid Waste Landfill (MSWLF) units to provide financial assurance under
Subtitle D of the Resource Conservation and Recovery Act, no person, other than the
State of Illinois, its agencies and institutions, shall own or operate a MSWLF unit that
requires a permit under subsection (d) of Section 21 of this Act, unless that person has
posted with the Agency [Illinois EPA] a performance bond or other security for the
purposes of:
(1) insuring closure of the site and post-closure care in accordance with the Act
and its rules; and
(2) insuring completion of a corrective action remedy when required by Board
rules....

A violation of Section 21.1(a.5) of the [Illinois] Environmental Protection Act (45 ILCS
5/21.1(a.5) is alleged for the following reason: The City of Morris as the owner and
operator of a Municipal Solid Waste Landfill that requires a permit under
subsection (d) of Section 21 of the Environmental Protection Act has not posted a
performance bond or other security for the purpose of insuring closure of the
landfill and post-closure care in accordance with the Environmental Protection Act
and its rules. The landfill has not had compliant financial assurance since prior to
May 31, 2000.

Please Note: In the 1970s, the City of Morris owned and operated the Morris
Community Landfill. In 1982, the City of Morris leased the operation of the landfill
to Community Landfill Co. (CLC) and remained the owner of the landfill. CLC
paid the City of Morris dumping related royalties for its use of the landfill. In 1999,
the City of Morris and CLC entered into an agreement that required the City of
Morris to become active in the operation of the landfill and treat leachate from the
landfill at its publically owned treatment works plant at no cost to CLC. The
corporation CLC was “involuntarily dissolved” on May 14, 2010. Pursuant to 35 Ill.
Adm. Code, Section 810.103: “The ‘owner” is the ‘operator’ if there is no other
person who is operating and maintaining a solid waste disposal facility.” Therefore,
the City of Morris once again became the sole operator of the landfill on May 14,
2010.

Pursuant to Section 21(d)(1) of the Environmental Protection Act, no person shall
conduct any waste-storage, waste-treatment, or waste-disposal operation ... in violation
of any conditions imposed by such permit ....

A violation of Section 21(d)(1) of the [Illinois] Environmental Protection Act (45 ILCS
5/21(d)(1)) is alleged for the following reason: Failure to comply with the permit
conditions for Parcel A and Parcel B associated with updating closure and post-
closure care cost estimates and with providing and maintaining acceptable financial
assurance equal to or greater than the amount of the approved cost estimate.
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3. Pursuant to Section 21(d)(2) of the Environmental Protection Act, no person shall
conduct any waste-storage, waste-treatment, or waste-disposal operation in violation of
any regulations or standards adopted by the Board under this Act.

A violation of Section 21(d)(2) of the [Illinois] Environmental Protection Act (45 ILCS
5/21(d)(2)) is alleged for the following reason: The City of Morris failed to comply
with the provisions of 35 Ill. Adm. Code Subtitle G, Part 811, Subpart G.
Specifically, the City of Morris failed to comply with Section 811.700(a), (c), and (f),
requiring the owner or the operator of a permitted landfill to provide financial
assurance; Section 811.701(a), requiring the owner or operator of a landfill to
supply financial assurance equal to or greater than the current cost estimate;
Section 811.701(c), requiring the owner or operator of a landfill to make annual
adjustments for inflation to the cost estimates; Section 811.705(d), requiring an
adjustment of the cost estimate for inflation on an annual basis; and Section
811.706(d) requiring the owner or operator of the landfill to supply continuous
financial assurance coverage until the owner or operator is released from the
financial assurance requirements.

4. Pursuant to Section 21(0)(13) of the Environmental Protection Act, no person shall
conduct a sanitary landfill operation which is required to have a permit under subsection
(d) of this Section, in an manner which results in failure to submit any cost estimate for
the site or any performance bond or other security for the site as required by this Act or
Board rules.

A violation of Section 21(0)(13) of the Illinois Environmental Protection Act (45 ILCS
5/21(0)(13)) is alleged for the following reason: Failure to provide an annual revision
of the cost estimate and for failure to provide acceptable continuous financial
assurance coverage. The landfill has not had compliant financial assurance since
prior to May 31, 2000.

5. Pursuant to 35 Ill. Adm. Code 811.700(a), this Subpart [Part 811, Subpart G] provides
procedures by which the owner or operator of a permitted waste disposal facility provides
financial assurance satisfying the requirements of Section 21.1(a) of the Act.

A violation of 35 Ill. Adm. Code 811.700(a) is alleged for the following reason: The City
of Morris as the owner and the operator of the permitted waste disposal facility
(landfill) failed to provide financial assurance that satisfies the requirements of the
Environmental Protection Act. The landfill has not had compliant financial
assurance since prior to May 31, 2000.

6. Pursuant to 35 Ill. Adm. Code 811.700(b), financial assurance shall be provided, as
specified in Section 811.706, by a trust agreement, a bond guaranteeing payment, a bond
guaranteeing payment or performance, a letter of credit, insurance or self-insurance.
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A violation of 35 Ill. Adm. Code 811.700(b) is alleged for the following reason: The City
of Morris has not provided financial assurance as specified in 35 Ill. Adm. Code,
811.706. The landfill has not had compliant financial assurance since prior to May
31, 2000.

. Pursuant to 35 I1l. Adm. Code 811.700(f), on or after April 9, 1997, no person, other than
the State of Illinois, its agencies and institutions, shall conduct any disposal operation at
an MSWLF unit that requires a permit under Section 21(d) of the Act, unless that person
complies with the financial assurance requirements of this Part [811].

BOARD NOTE: Subsection (f) clarifies the applicability of the financial assurance
requirements to units of local government, since the Subtitle D regulations exempt only
federal and state governments from financial assurance requirements. (See 40 CFR
258.70 (1996).) P.A. 89-200, signed by the Governor on July 21, 1995 and effective
January 1, 1996, amended the deadline for financial assurance for MSWLFs from April
9, 1995 to the date that the federal financial assurance requirements actually become
effective, which was April 9, 1997. On November 27, 1996 (61 Fed. Reg. 60327),
USEPA added 40 CFR 258.70(c) (1996), codified here as subsection (g), to allow states
to waive the compliance deadline until April 9, 1998.

A violation of 35 Ill. Adm. Code 811.700(f) is alleged for the following reason: The City
of Morris as the operator of the permitted waste disposal facility (landfill) failed to
provide financial assurance that satisfies the requirements of 35 Ill. Adm. Code,
Part 811. The landfill has not had compliant financial assurance since prior to May
31, 2000.

. Pursuant to 35 Ill. Adm. Code 811.701(a), Upgrading Financial Assurance, the owner or
operator shall maintain financial assurance equal to or greater than the current cost
estimate calculated pursuant to Section 811.704 all times. ..

A violation of 35 Ill. Adm. Code 811.701(a) is alleged for the following reason: Failure
to maintain continuous financial assurance. The landfill has not had compliant
financial assurance since prior to May 31, 2000.

The City of Morris and CLC attempted to provide financial assurance through the
use of three performance bonds from Frontier Insurance Co., with a total penal sum
on the bonds of $17,427,366.00. The bonds were received by the Illinois EPA in
June of 2000. Two of the bonds had an effective date of May 31, 2000 and the third
bond had an effective date of June 14, 2000. The City of Morris was the principal
for one of the bonds with a penal sum of $10,081,630.00, and CLC was the principal

for the other two bonds.

The three bonds were never compliant with the regulations because the surety,
Frontier Insurance Co., was removed from the list of acceptable sureties approved
by the U.S. Department of Treasury in its Circular 570. On June 6, 2000, the U.S.
Treasury issued notification that Frontier no longer qualified as an acceptable
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surety on Federal bonds and had been removed from Circular 570 effective May
31, 2000.

In addition, because the cost estimate has not been updated annually since prior to
2000, it cannot be determined if the amount of financial assurance previously
approved in 2000 and adjusted for inflation is sufficient to cover the costs of closure

and post-closure care.

Pursuant to 35 Ill. Adm. Code 811.701(c), Upgrading Financial Assurance, the owner or
operator of a MSWLF unit shall annually make adjustments for inflation if required
pursuant to Section 811.704(k)(2) or 811.705(d).

A violation of 35 Ill. Adm. Code 811.701(c) is alleged for the following reason: The
City of Morris has failed to make adjustments to financial assurance for inflation as
required. The landfill has not had compliant financial assurance since prior to May
31, 2000.

Pursuant to 35 Ill. Adm. Code 811.705(d), Revision of Cost Estimate, the owner or
operator of a MSWLF unit shall adjust the cost estimates of closure, post-closure, and
corrective action for inflation on an annual basis.

A violation of 35 Ill. Adm. Code 811.705(d) is alleged for the following reason: Failure
to provide an annual revision of the cost estimate. The permits for Parcel A and
Parcel B require that the annual update be submitted in the form of a permit
application for a significant modification by June 1* of each year and either update
the cost estimate or certify that there are no changes to the current cost estimate.
The most recent permit applications with cost estimate revisions (Permit No. 2000-
155-LFM, Log No. 2009-424 and Permit No. 2000-156-LFM, Log No. 2009-425)
were received on August 18, 2009 and October 13, 2009 and were denied on January
10, 2010.

Pursuant to 35 I1l. Adm. Code 811.706(d), Mechanisms for Financial Assurance, the
owner or operator [ of a Municipal Solid Waste Landfill] shall provide continuous
coverage until the owner or operator is released from the financial assurance
requirements pursuant to 35 Ill. Adm. Code Section 813.403(b) or Section 811.326(g).

A violation of 35 I1l. Adm. Code 811.706(d) is alleged for the following reason: Failure
to maintain continuous financial assurance until the owner or operator is released
from the financial assurance requirements. The landfill has not provided financial
assurance compliant with the Environmental Protection Act and the regulations
since prior to May 31, 2000.

Suggested Resolutions

Within 30 days of receipt of this Violation Notice, the City of Morris as both the
owner and the operator of the landfill is required by statute, regulation, and permit
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to submit a permit application for a significant modification to update the cost
estimate or certify that there are no changes to the cost estimate that was previously
approved in 2000. The last update was due June 1% of this year and the updates are
required to be submitted on an annually on June 1% of each year. See
http://www.epa.state.il. us/land/regulatory-programs/permits-and-
management/forms/pal.html for instructions on submitting a significant

modification to a permit.

Immediately submit financial assurance that complies with the requirements of 35
Il. Adm. Code, Subtitle G, Part 811, Subpart G to the Illinois EPA in the amount of
at least $22,739,617.15 - the last approved cost estimate adjusted for inflation to
current dollars.

The written response to this Violation Notice must include information in rebuttal,
explanation, or justification of each alleged violation and a statement indicating
whether or not you wish to enter into a Compliance Commitment Agreement
(“CCA>) pursuant to Section 31(a) of the Act. If you wish to enter into a CCA, the
written response must also include proposed terms for the CCA that includes dates
for achieving each commitment and may include a statement that compliance has
been achieved for some or all of the alleged violations. The written response must
be submitted to the Illinois EPA by certified mail within 45 days of receipt of this
Violation Notice.
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ILLINOIS ENVIRONMENTAL PROTECTION. AGENCY
811 Solid Waste Landfill Inspection Checklist

County:  Grundy LPC# 0630600001 Region: 2 -Des Plaines
Location/Site Name: =~ Morris/Community Landfill '
Date: 05/23/2013 Time: From 10:30am To 12:15 pm Previous Inspection Date: 06/16/2010
Inspector(s). - Mark Retzlaff Weather: 50 F, Cloudy
No. of Photos Taken: # 12 Samples Taken:  Yes # No [X
Interviewed:  Caleb Moore Facility Phone No.:  815-942-0103
Permitted Owner Mailing Addreés Permitted Operator Mailing Address
City of Morris City of Morris
Attn: Mayor Richard Kopeczick “Attn: Mayor Richard Kopczick
700 N. Division Strest ' . 700 N. Division Street
Morris, lllinois 60450 o Morris, lllinois 60450
Chief Operator Mailing Address Certified Operator Mailing Address
Not Available Not Available
AUTHORIZATION: OPERATIONAL STATUS: . TYPE OF OPERATION:
Significant Modification Permit  Operating Existing Landfills 814-Subpart C [
Initial: _1974-22-DE/OP Closed-Not Certified. X 814-Subpart D B
Latest Closed-Date Certified: New Landfills: 811-Putres./Chem. L
SECTION ' _DESCRIPTION VIoL
1 9(a) CAUSE, THREATEN OR ALLOW AIR POLLUTION IN ILLINOIS ]
2. 9(c) CAUSE OR ALLLOW OPEN BURNING O]
3. 12(a) .| CAUSE, THREATEN OR ALLOW WATER POLLUTION IN ILLINOIS O]
4, 12(d) CREATE A WATER POLLUTION HAZARD ]
CAUSE, THREATEN OR ALLOW DISCHARGE WITHOUT ORIN !
5. 12(f) VIOLATION OF AN NPDES PERMIT
6. 21(a) CAUSE OR ALLOW OPEN DUMPING X
CONDUCT ANY WASTE-STORAGE WASTE-TREATMENT OR WASTE- DISPOSAL
7. 21(d) OPERATION:
Without a Permit or in Violation of Any Conditions of a Permlt (See Permit %
(1) Provisions)
(2) In Viclation of Any Regulations or Standards Adopted by the Board X
' DISPOSE, TREAT, STORE, OR ABANDON ANY WASTE, OR
TRANSPORT ANY WASTE INTO THE STATE AT/TO SITES NOT O
8. 21(e) MEETING REQUIREMENTS OF ACT AND REGULATIONS
. CONDUCT ANY HAZARDOUS WASTE-STORAGE, TREATMENT OR 0
9. 21(H(1) DISPOSAL OPERATION WITHOUT A RCRA PERMIT. B 20 % ‘
."‘" é 3

AUG @ 2 2n1y

Revised 06/18/2001 _ (811 Solid Waste-1) e AT ER L
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LPC #: 0630600001

Inspection Date: 05/23/13

10.

21(0)

CONDUCT A SANITARY LANDFILL OPERATION WHICH RESULTS IN ANY OF THE

FOLLOWING CONDITIONS:

(1)

Refuse in Standing or Flowing Water

2)

Leachate Flows Entering Waters of the State

(©)

Leachate Flows Exiting the Landfill Confines

(4) -

Open Burning of Refuse in Violation of Section 9 of the Act

®)

Uncovered Refuse Remaining From Any Previous Operating Day or at the
Conclusion of Any Operating Day

(6)

Failure to Provide Final Cover Within Time Limits

@)

Acceptance of Wastes Without Necessary Permits

(8)

Scavenging as Defined by Board Regulations

(9)

Deposition of Refuse in Any Unpermitted Portion of the Landfill

(10)

Acceptance of Special Waste Without a Required Manifest

(1)

Failure to Submit Reports Required by Permits or Board Regulations

(12)

Failure to Collect and Contain Litter by the End of each Operating Day

(13)

Failure to Submit Any Cost Estimate, Performance Bond or Other Security

11.

21(1)

CAUSE OR ALLOW A LATERAL EXPANSION OF A MUNICIPAL SOLID

WASTE LANDFILL (MSWLF) UNIT WITHOUT A PERMIT
MODIEICATION

12.

21.6(b)

ACCEPTANCE OF LIQUID USED OIL FOR FINAL DISPOSAL
(EFFECTIVE JULY 1, 1996)

13.

22.01

FAILURE TO SUBMIT ANNUAL NONHAZARDOUS SPECIAL WASTE

O] 0| O |[8oxoooxs o olodo

14.

22.17

LANDFILL POST-CLOSURE CARE

(a)

Failure to Monitor Gas, Water, Settling

(b)

Failure to Take Remedial Action

15.

22.22(c)

ACCEPTANCE OF LANDSCAPE WASTE FOR FINAL DISPOSAL

16.

22.23()(2)

CAUSE OR ALLOW THE DISPOSAL OF ANY LEAD-ACID BATTERY

17.

22.28(b)

ACCEPTANCE OF WHITE GOODS FOR FINAL DISPOSAL

18.

55(b)(1)

ACCEPTANCE OF ANY USED OR WASTE TIRE FOR FINAL DISPOSAL
(UNLESS LANDFILL MEETS EXEMPTION OF 55(b)(1))

56.1(a)

CAUSE OR ALLOW THE DISPOSAL OF ANY POTENTIALLY
INFECTIOUS MEDICAL WASTE

O|Oo0ooaomo

20.

225 ILCS
230/1004

CAUSING OF ALLOWING OPERATION OF A LANDFILL WITHOUT
PROPER COMPETENCY CERTlFICATE

CHIEF OPERATOR REQUIREMENTS

21 745.181 -

29 745.201 PRIOR CONDUCT CERTIFICATION PROHIBITIONS X

23. 809.301 REQUIREMENTS FOR DELIVERY OF SPECIAL WASTE TO HAULERS n
Revised 06/18/2001 (811 Solid Waste-2)
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"LPC #: 0630600001
Inspection Date: 05/23/13

REQUIREMENTS FOR ACCEPTANCE OF SPECIAL WASTE FROM 0
24. 809.302(a) HAULERS
MANIFESTS, RECORDS, ACCESS TO RECORDS, REPORTING REQUIREMENTS
25, 809.501 AND FORMS
(a) Delivery of Special Waste to Hauler ]
() Retention of Special Waste Manifests OJ
26. 811.103 SURFACE WATER DRAINAGE
(a) Runoff from Disturbed Areas O
(b) Diversion of Runoff from Undisturbed Areas N
27. 811.104 SURVEY CONTROL
(a) Boundaries Surveyed and Marked O
(b) Stakes and Monuments Marked O
(c) Stakes and Monuments Inspected |
(d) Control Monument Established and Maintained ]
28. 811.105 COMPACTION O
29. 811.106 DAILY COVER
(a) Six Inches Sail B
(b) Alternative Daily Cover O
30. 811.107 OPERATING STANDARDS
‘ (a) Phasing of Operations [
(b) Work Face Size and Slope O
(c) Equipment ]
(d) Utilities L]
(e) Maintenance O
() Open Burning Ll
(9) Dust Control O
(h) Noise Control Ol
(i) Vector Control |
()] Fire Protection ]
(k) Litter Control D
() Mud Tracking i
(m) Liquid Restrictions for MSWLF Units Ol
31. 811.108 SALVAGING
’ (a) Salvaging Interferes with Operation O
(b) Safe and Sanitary Manner _ O
(c) Management of Salvagable Materials ]
32. 811.109 BOUNDARY CONTROL
(a) Access Restricted Ol
. (b) Proper Sign Posted -
Revised 06/18/2001 (811 Solid Waste-3)
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LPC #: 0630600001
Inspection Date: 05/23/13

33. 811.110 CLOSURE AND WRITTEN CLOSURE PLAN :
(a) Final Slopes and Contours O
(b) Drainage Ways and Swales ]
(c) - Final' Configuration |
(d) Written Closure Plan
(e) Initiation of Closure Activities at MSWLF Units X
® Completion of Closure Activities at MSWLF Units
(9) Deed Notation for MSWLF Units 0
34. 811.111 POST-CLOSURE MAINTENANCE '
(a) Procedures After Receipt of Final Volume of Waste O
(b). Remove All Equipment of Structures - a
(c) Maintenance and Inspection of the Final Cover and Vegetation |
. (d) Planned Uses of Property at MSWLF Units D
35. 811.112 RECORDKEEPING REQUIREMENTS FOR MSWLF UNITS
(a) Location Restriction Demonstration '
(b) Load Checking Requirements N
 (c) Gas Monitoring Records X
(d) MSWLF Liquid Restriction Records X
(e) Groundwater Monitoring Program Requirements X
) Closure and Post Closure Care Requirements X
(9) Cost Estimates and Financial Assurance Requirements X

36. 811.302 FACILITY LOCATION
(c) Site Screening (Does Not Apply To Part 814-Subpart D Sites) | O
37. 811.309 LEACHATE TREATMENT AND DISPOSAL SYSTEM
(a) General Reguirements N
(c) Standards for On-Site Treatment and Pretreatment Il
(d) Standards for Leachate Storage System O
(e) Standards for Discharge to Off-Site Treatment O
) Standards for Leachate Recycling Systems ]
(9) Standards for Leachate Monitoring Systems OJ
38. 811.310 LANDFILL GAS MONITORING (FOR SITES ACCEPTING PUTRESCIBLE WASTE)
(b) Location and Design of Gas Monitoring Wells Il
(c) Monitoring Frequency‘for Landfill Gas X
(d) Monitoring Parameters O
LANDFILL GAS MANAGEMENT SYSTEM (FOR CHEMICAL AND PUTRESCIBLE
39. 811.311 LANDFILLS)
(a) Conditions for Installation of Gas Management System N
(b) . Notification and Implementation Requirements ]
(c) Standards for Gas Venting ]
(d) Standards for Gas Collection 0

Revised 06/18/2001 (811 Solid Waste-4)
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LANDFILL GAS PROCESS AND DISPOSAL SYSTEM

40. 811.312

(c) No Unpermitted Gas Discharge O

(d) Gas Flow Rate Measurements into Treatment of Combustion Device O

(e) Standards for Gas Flares ]

Standards for On-Site Combustion of Landfill Gas Using Devices Other Than N

(f) Flares

(g) Gas Transported Off-Site ]
41! 811.313 INTERMEDIATE COVER

(a) Requirements for the Application for Intermediate Cover ]

(b) Runoff and Infiltration Control ]

(c) Maintenance of Intermediate Cover O
42, 811.314 FINAL COVER SYSTEM (DOES NOT APPLY TO PART 814 SITES THAT HAV

CLOSED, COVERED AND VEGETATED PRIOR TO SEPTEMBER 18, 1990)

(a) General Requirements ]

(b) . Standards for Low Permeability Layer ]

(c) Standards for Final Protective Layer W
43. 811.316 PLUGGING AND SEALING OF DRILL HOLES U]
44, 811.321 WASTE PLACEMENT

(a) Phasing of Operations R

(b) Initial Waste Placement ]
45, 811.322 FINAL SLOPE AND STABILIZATION

(a) Grade Capable of Supporting Vegetation and Minimizing Erosion O

(b) Slopes Required to Drain O

(c) Vegetation ]

(d) Structures Built over the Unit ]
46. 811.323 LOAD CHECKING PROGRAM

(a) Load Checking Program Implemented |

(b) Load Checking Program for PCB's at MSWLF Units |

(c) Load Checking Program Components ]

(d) Handling Regulated Hazardous Wastes ]

i

47. 811.402 NOTICE TO GENERATORS AND TRANSPORTERS
48. 811.403 SPECIAL WASTE MANIFESTS REQUIREMENTS [
49, 811.404 IDENTIFICATION RECORD
(a) Special Waste Profile |dentification Sheet ]
(b) Special Waste Recertification |
50. 811.405 RECORDKEEPING REQUIREMENTS U
51. 811.406 PROCEDURES FOR EXCLUDING REGULATED HAZARDOUS WASTES L
"Revised 06/18/2001 (811 Solid Waste-5)
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LPC #: 0630600001
Inspection Date: 05/23/13

COMPLY WITH FINANCIAL ASSURANCE REQUIREMENTS OF PART ' wVE
52. 811.700 -811, SUBPART G
53. 811.701 UPGRADING FINANCIAL ASSURANCE O W
54. 811.704 CLOSURE AND POST-CLOSURE CARE COST ESTIMATES ]

55. 811.705 REVISION OF COST ESTIMATE
1 MAINTAINED RETAINED & SUBMITTED DAILY & MONTHLY SOLID
Part 858 WASTE RECORDS AND QUARTERLY SOLID WASTE SUMMARIES L]
56. Subpart B WHERE INCOMING WASTE IS WEIGHED (LIST SPECIFIC SECTION
MAINTAINED, RETAINED & SUBMITTED DAILY & MONTHLY SOLID
Part 858 WASTE RECORDS AND QUARTERLY SOLID WASTE SUMMARIES O
57. Subpart C WHERE INCOMING WASTE IS NOT WEIGHED (LIST SPECIFIC

58.

APPARENT VIOLATION OF: ([1) PCB; ([]) CIRCUIT COURT

OTHER: CASE NUMBER: ORDER ENTERED ON:

59.

O|o|o|oi|lalo

Db

\Sigfature of Inspector(s)

Informational Notes

—

[inois] Environmental Protection Act: 415 ILCS 5/4.

2. lllinois Pollution Control Board: 35 llil. Adm. Code, Subtitie G.

3. Statutory and regulatory references herein are provided for convenience only and should not be construed
as legal conclusions of the Agency or as limiting the Agency's statutory or regulatory powers.
Requirements of some statutes and regulations cited are in summary format. Full text of requirements can
be found in references listed in 1. and 2. above.

4. The provisions of subsection (o) of Section 21 of the [Illinois] Environmental Protection Act shall be
enforceable either by administrative citation under Section 31.1 of the Act or by complaint under Section 31
of the Act.

5. This inspection was conducted in accordance with Sections 4(c) and 4(d) of the [Illmms] Environmental
Protection Act: 415 ILCS 5/4(c) and (d). .

6. Items marked with an "NE" were not evaluated at the time of this inspection.

Revised 06/18/2001 (811 Solid Waste-6)
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0630600001 — Grundy
Morris/Community Landfill
May 23, 2013
Mark Retzlaff
' NARRATIVE

On May 23, 2013, I conducted a routine landfill inspection at Community Landfill Parcels A and
B. Ibriefly met with Caleb Moore, Laborer with the Department of Public Works for the City of
Morris. Moore was observed pumping leachate from a sump along the southeast corner of Parcel
A. Moore stated in summary, that the City of Morris still pumps leachate, however, no longer
‘mows or maintains the Landfill. Moore further added that the City no longer cleans out or
maintains the drainage ditches nor repairs erosion cuts and areas lacking vegetation. The
temperature was approximately 50 degrees Fahrenheit and soil conditions were wet.

Parcel A, clearly lacks routine or any ongoing maintenance, access roads are not maintained nor
are drainage ditches. Erosion cuts were observed along the east slope, and various locations at
the central to south end on top lacked vegetation. The top portion does not appear to be properly
graded with spoil piles of soil observed in various locations.

At Parcel B, the gas flare was not working at the time of the inspection. It was evident that the
access roads are not maintained and drainage ditches are neglected. The leachate manholes
located at the southwest corner of Parcel B and northeast portion of Parcel B were full, not
covered with the potential to overflow onto the ground. Based on an Agency document review,
the last groundwater sampling event occurred in October of 2011, with those results received by
the Agency in November of 2011, :

At the southern and western portion, mature trees have established themselves on the cap.
Erosion cuts were observed along the eastern, western and southern slopes. Erosion cuts
observed were approximately 35 feet by 3 feet wide by 18 inches deep, 30 by 3 by 18 inches deep
on average. Along the north-slope, areas lacked vegetation roughly 35 feet by 20 feet in size and
20 by 15 feet in size. The top of Parcel B is not properly graded with piles of concrete blocks
observed from previous site inspections. : '

Documents required to be maintained and available on site were not available and or accessible at
the time of the inspection. This includes a Written Closure Plan, Financial Assurance
Documentation, Closure Cost Estimates and Leachate and Gas Management Records to name a
few. No landfill site personnel were on site at the time of the inspection. Per Moore, the buildings
are now used by the City of Morris Department of Public Works. Moore further added that
landfill site personnel left approximately two years ago when they were no longer paid to perform
their work related duties. '
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0630600001 — Grundy
Morris/Community Landfill
May 23, 2013

Mark Retzlaff

Apparent Violations Observed or Cited from May 23, 2013, Site Inspection:

Section 21(a) of the Act: Cause or Allow Open Dumping. Acceptance of Wastes without
Necessary Permits. Based on an Agency file review from a June 16, 2010 inspection report, and
the fact that Landfill Parcels A & B are developed and accepted waste.

Section 21(d)(1) of the Act: Conduct any Waste-Storage, Waste-Treatment or Waste-
Disposal Operation: Without a Permit or in Violation of any Conditions of a Permit.
Facility does not have a valid Permit in place for the Landfill.

Section 21(d)(2)-of the Act: Conduct any Waste-Storage, Waste-Treatment or Waste-
Disposal Operation: In Violation of Any Regulations or Standards Adopted by the Board.
Facility does not have a written closure plan and related supporting documents.

Section 21(0)(6) of the Act: Conduct a Sanitary Landfill Operation Which Results in any of
the Following Conditions: Failure to Provide Final Cover Within Time Limits.

Section 21(0)(7) of the Act: Conduct a Sanitary Landfill Operation Which Results in any of
the Following Conditions: Acceptance of Wastes without Necessary Permits. Based on an
-Agency file review from a June 16, 2010 mspect1on report, and that fact that Landfill Parcels A &

B-are developed and accepted waste.

Section 21(0)(11) of the Act: Conduct a Sanitary Landfill Operation Which Results in any
of the Following Conditions: Failure to Submit Reports Requlred by Permits or Board
Regulations: Agency has not received required reports.

Section 21(0)(13) of the Act: Conduct a Sanitary Landfill Operation Which Results in any
of the Following Conditions: Failure to Submit Any Cost Estimate, Performance Bond or
Other Security. Agency has not received current closure cost estlmates or evidence of a
performance bond.

225 ILCS 230/1004: Solid Waste Site Operator Certification Law Requirements: Causing
or Allowing the Operation of a Landfill without a Proper Competency Certificate.
Beginning January 1, 1992, no person shall cause or allow the operation of a landfill permitted or
required to be permitted by the Agency unless the landfill has on its operational staff at least one
natural person certified as competent by the Agency under the provisions of this Act.

() For landfill sites which accept non-hazardous solid waste other than clean construction or
demolition debris, the landfill shall have a Class A Solid Waste Site Operator certified by the

2
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0630600001 — Grundy
Morris/Community Landfill
May 23, 2013

Mark Retzlaff

Agency who is responsible for directing landfill operations or supervising other operational staffin
performing landfill operations. Landfill does not have a certified operator.

Section 745.181 of the Regulatlons Chief Operator Requirements. Fac1hty does not have a
Chief Operator.

Section 745.201 of the Regulations: Prior Conduct Certification Prohibitions. No Chief
Operator, No Prior Conduct Certification can be performed.

Section 811.110(d) of the Regulations: Closure and Written Closure Plan. Written Closure
Plan was not available at the time of the mspectlon

Section 811.110(e) of the Regulatlons: Closure and Written Closure Plan, Initiation of
Closure Activities at MSWLF Units. Acceptance of final volume of waste occurred. Closure
Activities were not initiated after receipt of the final volume of waste.

Section 811.110(f) of the Regulations: Closure and Written Closure Plan, Completibn of
Closure Activities at MSWLF. Facility failed to complete closure within 180 days of beginning
closure.

Section 811.112(c) of the Regulations: Record Keeping Requirements for MSWLF Units:
Gas Monitoring Records. Records were not available at the time of the inspection.

Section 811.112(d) of the Regulations: Record Keeping Requirements for MSWLF Units:
MSWLF Liquid Restriction Records. Leachate related documents were not available at the
time of the inspection. :

Section 811.112(e) of the Regulations: Record Keeping Requirements for MSWLF Units:
Groundwater Monitoring Program Requirements. Last documented sampling event occurred
in October 2011. Current groundwater monitoring records were not available at the time of the

inspection.

Section 811.112(f) of the Regulations: Record Keeping Requirements for MSWLF Units:
Closure and Post Closure Care Requirements. Closure related documents were not available
at the time of the inspection.
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0630600001 — Grundy
Morris/Community Landfill
May 23, 2013

Mark Retzlaff

Section 811.112(g) of the Regulations: Record Keeping Requirements for MSWLF Units:
Cost Estimates and Financial Assurance Requirements: Closure cost estimates and financial

assurance documents were not available at the time of the inspection.

Section 811.310(c) of the Regulations: Landfill Gas Monitoring, monitoring frequency for
landfill gas. Documentation was not available at the time of the inspection to show landfill gas

monitoring frequency.
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Illinois Environmental Protection Agency - 0630600001 — Grundy
Bureau of Land ' Morris/Community Landfill
Division of Land Pollution Control FOS File
DIGITAL PHOTOGRAPHS - File Names: 0630600001 ~05232013-[Exp. #].jpg

Date: 05/23/13

Time: 10:30 12:15 pm

Direction: North

Photo by: M. Retzlaff

Exposure #: 1

Comments: Parcel A,
North at SW portion
of site.

Date: 05/23/13

Time: 10:30 12:15 pm

Direction: East

Photo by: M. Retzlaff

Exposure #: 2

Comments: Parcel A,
east at south slope
or portion of site.

Page 1 of 6
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lllinois Environmental Protection Agency 0630600001 — Grundy
Bureau of Land . Morris/Community Landfill
Division of Land Pollution Control . . FOS File

DIGITAL PHOTOGRAPHS - Eile Names: 0630600001 ~05232013-[Exp. #l.jpg

Date: 05/23/13
Time: 10:30 12:15 pm
Direction: SW
Photo by: M. Retzlaff '
Exposure #: 3
Comments: Parcel B,
SW corner leachate
manhole, leachate
levels high. Manhole
not covered.

Date: 05/23/13

Time: 10:30 12:15 pm
Direction: SW
Photo by: M. Retzlaff
Exposure #: 4
Comments: Parcel B,
close up of leachate
levels in manhole.
Unit is not covered.

Page 2 of 6
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Hlinois Environmental Protection Agency 0630600001 — Grundy

Bureau of Land Morris/Community Landfill
Division of Land Pollution Control : FOS File

DIGITAL PHOTOGRAPHS File Names: 0630600001 ~05232013-[Exp. #1.jpg

Date: 05/23/13

Time: 10:30 12:15 pm

Direction: North

Photo by: M. Retzlaff

Exposure #: 5

Comments: Parcel B,
north at western
slope. Trees
growing through
vegetative cap.

Date: 05/23/13
Time: 10:30 12:15 pm
Direction: NE
Photo by: M. Retzlaff
Exposure #: 6
Comments: Parcel B,
looking NE along
southern slope.
Mature trees
established on
’  protective cover or
cap.

A
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Hlinois Environmental Protection Agency 0630600001 — Grundy
Bureau of Land Morris/Community Landfill
Division of Land Pollution Control FOS File
DIGITAL PHOTOGRAPHS File Names: 0630600001 ~05232013-[Exp. #].jpg

Date: 05/23/13 '

Time: 10:30 12:15 pm

Direction: South

Photo by: M. Retzlaff

Exposure #: 7

Comments: Parcel B,
erosion cut observed
along southern
slope. About 30 feet
long by 3 feet wide
by 18 inches deep.

Date: 05/23/13

Time: 10:30 12:15 pm

Direction: SW

Photo by: M. Retzlaff -

Exposure #: 8

Comments: Parcel B,
looking SW along
southern slope.
Mature trees
established on
protective cover or
cap.
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lllinois Environmental Protection Agency 0630600001 — Grundy

Bureau of Land ’ ‘ Morris/Community Landfill
FOS File

Division of Land Pollution Control

DIGITAL PHOTOGRAPHS File Names: 0630600001 ~05232013-[Exp. #].jpg

Date: 05/23/13

Time: 10:30 12:15 pm

Direction: NW

Photo by: M. Retzlaff -

Exposure #: 9

Comments: Parcel B,
Erosion cut observed
along south slope.
About 35 feet long
by 3 feet wide by 18
inches deep.

Date: 05/23/13

Time: 10:30 12:15 pm

Direction: NE

Photo by: M. Retzlaff

Exposure #: 10

Comments: Parcel B,
north slope, area
lacks vegetation
about 20 feet by 15
feet in size.
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Hllinois Environmental Protection Agency 0630600001 — Grundy
Bureau of Land Morris/Community Landfill

Division of Land Pollution Control - : FOS File

DIGITAL PHOTOGRAPHS File Names: 0630600001 ~05232013-[Exp. #].jpg

Date: 05/23/13

Time: 10:30 12:15 pm

Direction: NE

Photo. by: M. Retzlaff

Exposure #: 11

Comments: Parcel B,
north slope, area
lacks vegetation,
about 35 feet by 20
feet in size.

Date: 05/23/13

Time: 10:30 12:15 pm

Direction: SW

Photo by: M. Retzlaff

Exposure #: 12

Comments: Parcel B,
along north slope.
Leachate manhole
full and not covered.
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IN THE CIRCUIT COURT OF THE THIRTEENTH JUDICIAL CIRCUIT
GRUNDY COUNTY, ILLINOIS

CITY OF MORRIS, an Illinois Municipal
Corporation,

Plaintiff,
Case No. 2020 CH 31
V.

PEOPLE OF THE STATE OF ILLINOIS and
ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

Defendants.

N N’ N N N N N N N N N N N

CITY OF MORRIS’ FIRST AMENDED COMPLAINT FOR DECLARATORY
JUDGMENT AGAINST STATE OF ILLINOIS AND THE ILLINOIS
ENVIRONMENTAL PROTECTION AGENCY

NOW COMES Plaintiff, CITY OF MORRIS (hereinafter referred to as “City”), an Illinois
municipal corporation, by and through its attorneys, Hinshaw & Culbertson, LLP, and for its First
Amended Complaint for Declaratory Judgment against Defendants, People of the State of Illinois
(hereinafter referred to as “State”), and the Illinois Environmental Protection Agency (hereinafter

referred to as “Agency”) hereby states as follows:

1. ALLEGATIONS RELEVANT TO AND INCORPORATED INTO ALL COUNTS:
A. Background

1. The City is an Illinois Municipal Corporation in Grundy County and State of
[linois.

2 The City is the owner of land located at 1501 Ashley Road, Morris, Grundy County,
Illinois on top of which the Community Landfill (hereinafter “Landfill”) is situated.

3. Community Landfill Company (hereinafter “CLC”) is an Illinois corporation
transacting business in the State of Illinois.

4. In 1982, a lease was entered into between the City and CLC wherein the City leased

land to CLC “for the sole purpose of operating a regional pollution control facility in accordance

EXHIBIT
§ B 0982943\306543301.v2



A4549
Exhibit B


Electronic Filing: Received, Clerk's Office 09/11/2020

with and pursuant to all laws rules and regulations promulgated and adopted by all agencies of the
federal, state, and county governments, including the Illinois Environmental Protection Agency.”
(See 1982 Community Landfill Company Lease, pgs. 1-2; attached hereto as Exhibit A).

5. In 1982, the Agency approved CLC’s application to transfer the operating permits
for the Landfill from the City to CLC. (See 1982 Operating Permit Transfer, attached hereto as
Exhibit B).

6. On June 10, 2010 the Agency conducted an inspection of the Landfill and on
October 30, 2013 the State through the Agency issued the Violation Notice Number M-2013-0106
(hereinafter ‘Violation Notice”) attached hereto as Exhibit C, containing thirty counts of alleged
violations by the City of the Illinois Environmental Protection Act and the regulations thereunder,
which are the subject of this complaint, including the allegation that the City is responsible for the
closure and post-closure care of the Landfill.

7. In correspondence dated December 16, 2013 and February 10, 2014, attached
hereto as Exhibit D, and at numerous meetings, conversations, as well as [IPCB status hearings on
the Violation Notice, the City denied each and every alleged violation.

8. On March 24, 2014 the State issued a Notice of Intent to Pursue Legal Action
attached hereto as Exhibit E based upon the alleged violations contained in the Violation Notice.

0. The State has for several years repeatedly threatened to file a suit against the City
based upon the alleged violations, including its claim that the City is responsible for the Closure
and Post-Closure care of the Landfill.

B. PCB Case. No. 03-191 and Third District Appeal Determine City is Not
Responsible for Closure or Operation of the Landfill.

10. In 2003 the State brought an action in the form of Pollution Control Board Case

No. 03-191, alleging that the City and CLC were both conducting a waste disposal operation and
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thus both had a duty to provide financial assurances to pay for closure and post-closure care of
the waste disposal operation.

11.  In 2005, the State moved for summary judgment on the issue of liability in PCB
No. 03-191 wherein it alleged that “CLC admit[ted] that it was the operator, and that it manage[d]
day-to-day operations at the Landfill” and “City of Morris’ active involvement in permitting for
solid waste disposal, bonding [i.e., the Frontier bond] the landfill, and collecting royalties for
waste dumping shows that it was, along with CLC, ‘conducting a waste disposal operation’”. The
PCB granted summary judgment in favor of the State and ordered the City and CLC to provide
within 60 days financial assurances for the closure and post-closure of the Landfill in the amount
of $17,427,3666.80, and further ordered CLC to pay a penalty in the amount of $1,059,534.70,
and the City to pay a penalty in the amount of $399,308.98. People v. Community Landfill Co. &
City of Morris, No. PCB No. 03-191 (Feb. 16, 2006).

12.  In 2009, the City appealed the PCB decision before the Third District Appellate
Court and on August 5, 2011, the Third District completely reversed the PCB’s judgment against
the City, and held that the City of Morris was not the owner nor operator of the landfill (and rather
merely owned the land beneath the landfill), was not conducting a waste disposal operation and
had no responsibility to pay for closure/post-closure care of the Facility, and accordingly reversed
all penalties against the City. City of Morris v. Community Landfill Company, 2011 111. App. 3d
090847 (3d Dist. 2011). (Opinion attached hereto as Exhibit F). Ultimately the Third District
Appellate Court found “that the City (1) did not violate the Act or its regulations, (2) is not
responsible for obtaining financial assurance for the landfill, and (3) is not liable for any civil
penalty.” (Emphasis added). The Third District Appellate Court affirmed the judgment requiring

CLC to post $17.4 million in financial assurances and pay a $1.059 million penalty.
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C. State Asserts that City and CLC are Both Required to Close the Landfill in
this Case 06-CH-184, but Voluntarily Dismisses its Claims on July 8, 2013 and
does not refile within one year.

13. On or about December 8, 2006, the State filed a lawsuit in this 13" Judicial Circuit
Court of Grundy County against the City and CLC asserting that both the City and CLC were
responsible for the operation of the Landfill’s gas collection system and compliance with air
quality statutes of the Illinois Environmental Protection Act and the regulations thereunder. (Case
No. 06-CH-184).

14, On or about December 15, 2006, in 06-CH-184, the State brought a Motion for an
Emergency Preliminary Injunction against the City and CLC alleging an eminent threat to the
environment related to the claims raised in the Complaint. During the preliminary injunction
hearing, it became obvious that the State’s motion was meritless and the State subsequently
withdrew its motion.

15.  In November 2008 the City filed a counterclaim against Third-Party Defendants
CLC, Robert Pruim, and Ed Pruim, alleging, inter alia, breach of contract, indemnification and
common law fraud for failing to close the landfill. (Case No. 06-CH-184A, file stamped copy dated
February 8, 2016).

16,  InJune 2010, the City of Morris filed a motion to enjoin CLC from accepting waste
at the Landfill. A temporary restraining order was issued on June 25, 2010 by this Court and an
injunction was later issued on September 21, 2010, enjoining CL.C from accepting any further
waste. The order granting the injunction explicitly provided that “Nothing herein is intended to,
nor shall it be construed as a waiver of any claim or cross-claim of the City of Morris... and nothing
herein shifts any responsibility of Community Landfill Company under the Lease entered on July
1, 1982 as amended thereafter to the City of Morris.” (See 9/21/2010 Order attached hereto as

Exhibit G). Only after the motion was granted did the State join in such motion against CLC.
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17.  On July 8, 2013, the State voluntarily dismissed all allegations against the City of
Morris in case No. 06-CH-184. 06-CH-184 continued as to the counterclaims of the City against
CLC.

18.  In its motion for voluntary dismissal on 06-CH-184 the State informed the court
that one reason it was dismissing the case was because the State “has learned that the Illinois
Environmental Protection Agency has recently inspected the Landfill, and that Illinois EPA
observed potential violations related to the failure to close the Landfill. Based on the Illinois EPA
inspection report, one or both of the Defendants in this case [i.e. CL.C and the City] may be issued
violation notices related to these potential closure violations.” The State further explained the
pursuant to Section 31 of the Act, prospective Defendants have a right to meet with the Agency
and confer, and the State believed that “complete resolution in this case [06 CH 184] will require
full closure of the Landfill” and the State threatened that ‘[t[hese [alleged] violations, and any
additional violations observed by the Illinois EPA [in its recent inspection] may be the subject of
a future enforcement proceeding.” See State’s Motion for Voluntary Dismissal of 06-CH-184,
attached hereto as Exhibit H.

19.  On September 12, 2019, the City filed a Motion for Summary Judgment against all
Third Party Defendants: Robert Pruim, Ed Pruim, and CLC on the grounds that CLC was required
to close the landfill and failed to do so.

20. On or about February 10, 2020, the Court granted summary judgment on all counts
in favor of the City and against CLC and awarded damages to the City in the amount of
$21,922,368.92.

D. State Files PCB Action 11-050 against the City and CLC Alleging Violations

Related to Groundwater at the Landfill and Thereafter Repeatedly Threatens
to Bring a Complaint Asserting City is Required to Close the Landfill.

21.  Despite the Third District opinion finding the City was not the owner nor operator

of the Landfill and was not conducting a waste disposal facility, the State filed another action

5
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before the PCB on February 18, 2011 against both CLC and the City, again asserting violations of
the Illinois Environmental Protection Act and its regulations, but this time asserting claims related
to groundwater. (PCB No. 11-050).

22.  In that case the State has repeatedly threatened the City of Morris, and informed
the PCB hearing officer that the State intends to file a new cause of action against the City arising
out of an inspection of the Landfill in 2010 as well as the Violation Notice issued on October 30,
2013 seeking to compel the City to bear the cost of maintaining and closing the Landfill.

23. On or about September 13, 2012, the State asserted at a status conference that it
was having internal discussions regarding consolidating the 2011 PCB action with other alleged
violations and moving the matter to Circuit Court. These assertions continued at subsequent status
conferences on November 15, 2012, January 10, 2013, April 11, 2013, May 22, 2013, and June
27,2013 without any action.

24.  During the December 17, 2019 status conference in PCB 11-050, the State indicated
that it was awaiting for approval of a complaint to be filed in the Circuit Court, with the intention
of subsequently dismissing the 2011 PCB action. At a status conference on April 1, 2020 the State
then once again threatened to bring a new cause of action against the City stemming from the same
asserted violations of October 30, 2013. On July 30, 2020 the State, sent an email to the attorneys
for the City stating that it intended to file a claim with the PCB against the City, presumably related
to the allegations raised in the October 30, 2013 Notice of Violation. On August 28, 2020 the
State filed a Motion for Leave to Amend its Complaint in PCB 11-050 to add such allegations.

E. The October 30, 2013 Notice of Violation Letter and July 18, 2019 Agency
Correspondence.

25.  The October 30, 2013 Violation Notice contained nineteen (19) alleged violations
of the Act and regulations in Attachment A related to Parcel A of the Landfill and eleven (11)
allegations of violations in Attachment B related to Parcel B of the Landfill, for a total of thirty

6
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(30) allegations against the City; which included allegations that the City is required to pay for the
maintenance, closure and post-closure care of the Landfill. (Exhibit C).

26.  The October 30, 2013 Violation Notice purports to be based upon an inspection by
the Agency three years earlier on June 10, 2010.

27. At no time did the State issue a Violation Notice to CLC concerning the June 10,
2010 inspection, nor the alleged violations referenced in the October 30, 2013 Violation Notice.

28.  The State has asserted that it issued the Violation Notice against the City rather than
CLC because it believed the City could pay for closure by assessing a tax or levy against its
citizens, but provided no legal authority for such a proposition.

29.  The allegations that the City is responsible for the operation and closure of the
Landfill contained in the Violation Notice were made despite the controlling ruling made in this
regard in City of Morris v. Community Landfill Company, 2011 1ll. App. 3d 090847 (3d Dist.
2011).

30. On or about December 16, 2013, the City submitted its Response to Notice of
Violation Letter. (Attached hereto as Exhibit D). The City responded to each alleged regulatory or
statutory violation detailing reasons that the alleged violations by the City did not oceur.

31.  On or about February 10, 2014, the City submitted a 21-day Letter following a
January 28, 2014, meeting with additional responses to the alleged violations contained in the
October 30, 2013 Violation Notice. (Exhibit D).

32.  Onluly 5, 2019 the Agency visited the Landfill and on July 18,2019 Donna Czech
of the Agency sent a correspondence to the City which provided a “Summary of Apparent
Violations” which reiterated each of the thirty violations alleged in the October 30, 2013 Violation
Notice and did not allege any different violations. (See July 18,2019 correspondence from Donna

Czech, attached hereto as Exhibit I).
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33.  No new violation notice has ever been issued by the Agency after its July 5, 2019
Landfill site visit.

F. Statute of Limitations.

34.  Inthe October 30, 2013 Violation Notice, the Agency asserts the alleged violations
were premised upon an inspection 3 years earlier on June 16, 2010 by the IEPA of the Landfill.
(Exhibit C).

35. The Illinois Environmental Protection Act provides in pertinent part, that “within
180 days after becoming aware of an alleged violation of the Act, ... the Agency shall issue and
serve...a written notice...of the alleged violation.” 415 ILCS 5/31(a) (1). (Emphasis added).

36.  The Illinois Code of Civil Procedure establishes a five-year statute of limitations
for "all civil actions not otherwise provided for." 735 5/13-205. The PCB’s procedural rules
specifically provide "the Board may look to the Code of Civil Procedure ... where the Board's
procedural rules are silent." 35 Ill. Adm. Code 101.100(b). Accordingly, the PCB has held that the
five-year statute of limitations is applicable to most enforcement cases. Union Oil Company of
California v. Barge-Way Oil Company, Inc., PCB 98-169 (January 7, 1999)(accepting that the
five-year statute of limitations could be applied to an enforcement action). Therefore, subject to
first complying with the threshold requirements of Section 31(a)(1) above, an enforcement action
for violation of the Act must generally be filed within five years of the incident giving rise to the
claim. Nonetheless, the State continues to threaten to file a complaint against the City despite the
fact that the purported violations for failing to close the Landfill were allegedly discovered over
10 years ago by the Agency and the State and were referenced (but never filed) by the State in its
Motion to Voluntarily Dismiss this case 7 years ago and also referenced (but never filed) in the
PCB action filed by the state 9 years ago, both well beyond the five-year statute of limitations

period.
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G. Res Judicata.

37.  The Doctrine of Res Judicata applies where: (1) a final judgment on the merits has
been rendered by a court of competent jurisdiction, (2) an identity of cause of action exists; and
(3) the parties or their privies are identical in both actions. Hudson v. City of Chicago, 228 111. 2d
462, 478 (111. 2008).

38.  Summary judgment is the procedural equivalent of a trial and is considered an
adjudication of the claim on the merits. Congregation of the Passion v. Touche Ross & Co., 159
I11. 2d 137, 152-53 (Ill. 1994). The doctrine of res judicata not only bars every matter that was
actually determined in the prior suit, but also every matter that might have been raised and
determined in that suit. Hudson, 228 111. 2d at 471.

39. In 2011 the Third District Appellate Court reversed the judgment of the Pollution
Control Board on PCB No. 03-191. That decision was a final judgment on the merits, which the
State did not pursue further. The Third District Appellate Court determined that the City was not
the owner of the Landfill operation, but merely the owner of the land upon which the waste disposal
operation was situated, and therefore was not liable for the alleged violations. See City of Morris
v. Community Landfill Company, 2011 IL App 3d 090847.

40. City of Morris v. Community Landjfill, 2011 1ll.App.3d 090847 involved identical
issues to those raised in the October 30, 2013 Notice of Violation.

41. The City of Morris and State of Illinois were parties to the City of Morris v.
Community Landjfill, 2011 111.App.3d 090847.

H. Collateral Estoppel.

42.  The Doctrine of Collateral Estoppel bars relitigation of an issue that was already
decided in a prior case. Collateral Estoppel applies when: (1) the issue decided in the prior
adjudication is identical with the one presented in the suit in question; (2) there was a final

judgment on the merits in the prior adjudication; and (3) the party against whom estoppel is
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asserted was a party or in privity with a party to the prior adjudication. Hurlert v. Charles, 238 Ill.
2d 248, 255 (111. 2010).

43.  The Doctrine of Collateral Estoppel is properly applied when a party or someone
in privity with a party participates in two separate and consecutive cases arising on different causes
of action and some controlling act or question material to the determination of both causes has
been adjudicated against that party in the former suit by a court of competent jurisdiction. Housing
Authority for La Salle County v. YMCA of Ottawa, 101 111. 2d 246, 252 (I11. 1984).

44.  The adjudication of the fact or question in the first cause will be conclusive of the
same question in the later suit. /d.

45.  Summary judgment is the procedural equivalent of a trial and is considered an
adjudication of the claim on the merits. Congregation of the Passion, 159 1ll. 2d at 152-53 (IlL.
1994).

46.  Again, in City of Morris v. Community Landfill Company, the court ruled the City
was not conducting a waste disposal operation and therefore was not responsible for securing
financial assurance of closure and post-closure activities. City of Morris v. Community Landfill
Company, 2011 IL App 3d 090847. The Third District Appellate Court found that the Community
Landfill Company was the only entity liable for the operation of the landfill and its closure and
post-closure care. Id. Similarly, the Fourth District Appellate Court has concluded, that “it is not
proper to hold a landowner liable for violations that a landfill developer-operator allowed to occur
on the land...contrary to the landfill operator’s express contractual obligation to develop and
operate its facility legally.” People ex rel. Madigan v. Lincoln, Ltd., 2016 IL App (1st) 143487

*PO.

10
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47.  Whether the City is an “operator” and/or “owner” is the critical underlying question
regarding the responsibility to maintain and close the Landfill which was adjudicated in City of
Morris v. Community Landfill Company, 2011 Ill.App.3d 090847.

48.  Pursuant to the Doctrine of Collateral Estoppel, the City is not liable for the alleged
violations referenced in the October 30, 2013 Violation Notice because the City has been
adjudicated not to be an owner or operator of the waste disposal facility in issue.

I Laches.

49.  The Doctrine of Laches precludes the assertion of a claim by a litigant whose
unreasonable delay in raising its claim has prejudiced the opposing party. Tully v. State, 143 11l
2d 425, 432 (111. 1991).

50.  Laches applies where there is: (1) a lack of diligence by the party asserting the claim
and (2) prejudice to the opposing party results from the delay. 1d.

51.  The Doctrine of Laches is “grounded in the equitable notion that courts are reluctant
to come to the aid of a party who knowingly slept on his rights to the detriment of the opposing
party.” Id.

52.  The inspection which, according to the State, revealed the alleged violations
occurred over 10 years ago.

53.  From 1995 through 1996 and thereafter, the operator of the Landfill, Community
Landfill Company filed forms with the TEPA which provided that the Landfill had reached its
permitted capacity. 35 Ill. Admin. Code Sec. 811.110(e)(1) requires a landfill operator to close
within 30 days of reaching capacity. Despite the IEPA and the State being aware that since at least
1995 that the Landfill was over capacity, it never brought an action against Community Landfill
Company to compel closure and comply with applicable closure/post-closure regulations.

Moreover, despite this knowledge, the State failed to compel CLC to cease and desist from

11
0982943\306543301.v2



Electronic Filing: Received, Clerk's Office 09/11/2020

accepting waste at the Landfill which was again at that point in excess of its permitted capacity,
and further failed to compel the commencement of closure of the Facility by CLC.

54.  The State of Illinois, through the Illinois Department of Transportation, transported
and deposited waste at the Landfill from 2001 through 2009 at a time that the State was aware that
the Landfill was over capacity and required to be closed.

55. The failure to require CLC to institute closure at a time it when it had generated
millions of dollars in revenue from the use of the Landfill and also had a form of approved, viable
closure/post-closure assurance in place, has severely prejudiced the City by causing it to incur
extensive costs, time, and effort in maintaining this litigation and the property upon which the
Landfill sits.

56.  Accordingly, pursuant to the Doctrine of Laches, the City is not liable to the State
for any alleged violation referenced in the October 30, 2013 Notice of Violation including closure
of the Landfill.

J. Declaratory Judgment.

57.  Pursuant to 735 ILCS 5/2-701, “the court may in cases of actual controversy, make
binding declarations of rights, having the force of final judgments, whether or not any
consequential relief'is, or could be claimed, including the determination, at the instance of anyone
interested in the controversy, of the construction of any statute, municipal ordinance, or other
governmental regulation, or of any deed, will, contract or other written instrument, and a
declaration of the rights of the parties interested.”

58.  There is an actual controversy between the State and the City as to whether the City
can be held liable for any of the alleged violations contained in the October 30, 2013 Notice of
Violation including any obligation to pay for closure or post closure care of the Landfill.

59.  “The central purpose of declaratory relief is to allow the court to address a

controversy one step sooner than normal after a dispute has arisen, but before the plaintiff takes
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steps that would give rise to a claim for damages or relief. ” lllinois State Toll Highway Authority
v. Amoco Oil Co., 336 Ill. App. 3d 300, 305 (2003).

60.  This case has a long history and has been in the courts and under administrative
review for years over the same issues and despite prior rulings on the same the State continually
threatens the City with further litigation.

VIOLATION NOTICE ATTACHMENT A ALLEGATIONS

COUNT ONE: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR
ACCEPTANCE OF WASTE WITHOUT NECESSARY PERMITS IN VIOLATION OF
415 ILCS 5/21(a)

61. In Attachment A to Violation Notice Number M-2013-1016 § 1, the Agency
alleged violations concerning Parcel A of the Landfill. In that regard, Paragraph 1 of Attachment
A the Agency alleges a violation of § 21(a) of the Illinois Environmental Protection Act. §21(a)
providing “no person shall cause or allow the open dumping of any waste.” 415 ILCS 5/21(a).

62. The Agency alleges a violation of §21(a) premised on “acceptance of wastes
without necessary permits” and “/bJased on an Agency file review from a June 16, 2010,
inspection report that Parcels A and B are developed and accepted waste.” (Ex. A § 1 Cl. 2).
(Emphasis added).

63.  The Third District previously ruled that the City was not conducting a waste
disposal operation and thus has expressly determined that the City was not the operator and could
not as a matter of law “accept waste without a necessary permit.” City of Morris v. Community
Land(fill Company, 2011 I11. App. 3d 090847 (3d Dist. 2011). The court has already ruled that the
City, at most, was the owner of the underlying land, not the Facility itself. City of Morris v.
Community Landfill Company, 2011 111. App. 3d 090847 (3d Dist. 2011).

64.  Any allegation of violation of §21(a) of the Act is defeated by the Doctrines of Res

Judicata, Collateral Estoppel, Laches, as well as the controlling Statute of Limitations.

13
0982943\306543301.v2



Electronic Filing: Received, Clerk's Office 09/11/2020

WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City
of Morris is not liable for violation of 415 ILCS 5/21(a).

COUNT TWO: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR LACK OF
VALID PERMIT FOR LANDFILL IN VIOLATION OF 415 ILCS 5/21(d)(1)

65.  In Violation Notice Number M-2013-1016 § 2, the Agency alleges a violation of §
21(d)(1) of the Illinois Environmental Protection Act which provides:

No person shall conduct any waste-storage, waste-treatment, or waste-disposal

operation without a permit granted by the Agency or in violation of any conditions

imposed by such permit, including periodic reports and full access to adequate

records and the inspection of facilities, as may be necessary to assure compliance
with this Act and with regulations and standards adopted thereunder [.]

415 ILCS 5/21 (d) (1).

66. The Agency alleges a violation of §21(d) premised on its belief that the “facility
does not have a valid permit in place for the Landfill.” (Ex. A. § 2 CL. 2).

67. The City has not conducted any waste-storage, waste-treatment, or waste-disposal
operation, nor did it have any operating obligations with respect to the facility. Being neither the
owner nor operator of the Facility, the City has no obligation to obtain or maintain permits for the
facility. Further, even if the facility lacked a permit, those circumstances do not create an
obligation in the City to obtain such a permit on behalf of CLC.

68.  Any allegation of violation of §21(d) of the Act is defeated by the Doctrines of Res
Judicata, Collateral Estoppel, Laches, as well as the controlling Statute of Limitations.

WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City
of Morris is not liable for violation of 415 ILCS 5/21(d)(1).
COUNT THREE: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR LACK

OF WRITTEN CLOSURE PLAN AND SUPPORTING DOCUMENTS IN VIOLATION
OF 415 ILCS 5/21(d)(2)

69. In Violation Notice Number M-2013-1016 § 3, the Agency alleges a violation of §

21 (d) (2) of the Illinois Environmental Protection Act which provides “no person shall conduct

14
0982943\306543301.v2



Electronic Filing: Received, Clerk's Office 09/11/2020

any waste-storage, waste-treatment, or waste-disposal operation in violation of any regulations or
standards adopted by the Board under this Act.” 415 ILCS 5/21 (d) (2).

70.  The Agency alleges a violation of §21(d)(2) premised on its belief that the “facility
does not have a written closure plan and supporting documents” presumably in violation of an
unidentified Board regulation. (Ex. A. 3 CL 2).

71.  The City has not conducted any waste-storage, waste-treatment, or waste-disposal
operation, nor did it have any operating obligations with respect to the facility. Having no operating
obligations, the City had no obligation to create, obtain, or maintain any documents relating to a
written closure plan as the City was not conducting a qualifying operation nor is it in a qualifying
position as an owner or operator. See The City of Morris v. Community Landfill Company, 2011
I1. App. 3d 090847 (3d Dist. 2011). Further, the Third District explicitly held the City had no
financial responsibility for the closure or post-closure care of the facility. /d.

72.  Any alleged violation of §21(d)(2) is defeated by the Doctrines of Res Judicata,
Collateral Estoppel, Laches, as well as the controlling Statute of Limitations.

WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City
of Morris is not liable for violation of 415 ILCS 5/21(d)(2).

COUNT FOUR: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR FAILURE
TO PROVIDE FINAL COVER WITHIN TIME LIMITS IN VIOLATION OF 415 ILCS

5/21(0)(6)
73.  In Violation Notice Number M-2013-1016 § 4, the Agency alleges a violation of §

21 (o) (6) of the Illinois Environmental Protection Act which provides “no person shall conduct a
sanitary landfill operation which is required to have a permit under subsection (d) of this section
[21], in a manner which results in a ... failure to provide final cover within time limits established
by Board regulations.” 415 ILCS 5/21(0)(6).

74.  The Agency alleges a violation of §21(0)(6) premised on its belief that the City has

failed to provide final cover within time limits. (Ex. A. §4 CL 3).
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75. The City has not conducted any sanitary landfill, waste-treatment, waste-storage,
or waste-disposal operations, nor did it have any operating obligations with respect to the facility.
Having no such obligations, the City in turn had no obligation to obtain or provide final cover
limits. Even if such an obligation had been imposed, a third-party expert investigated the cover
conditions for Parcels A and B and determined that final cover had been installed on both. Further,
the Third District explicitly held that the City had no financial responsibility for the closure or
post-closure of the landfill.

76. Any alleged violation of §5/21(0)(6) is defeated by the Doctrines of Res Judicata,
Collateral Estoppel, Laches, as well as the controlling Statute of Limitations.

WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City
of Morris is not liable for violation of 415 ILCS 5/21(0)(6).

COUNT_FIVE: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR

ACCEPTANCE OF WASTE WITHOUT NECESSARY PERMITS IN VIOLATION OF
415 1LCS 5/21(0)(7)

77.  In Violation Notice Number M-2013-1016 § 5, the Agency alleges a violation of
§21(0)(7) of the Illinois Environmental Protection Act, which provides “no person shall conduct a
sanitary landfill operation which is required to have a permit under subsection (d) of this section
[21], in a manner which results in...an acceptance of wastes without necessary permits [.]” 415
ILCS 5/21 (0) (7).

78.  The Agency alleges a violation of §21(0)(7) premised on its belief of the City’s
“acceptance of wastes without necessary permits” and “[b]ased on an Agency file review from a
June 16, 2010 inspection report that Parcels A and B are developed and accepted waste.” (Ex. A.
95.ClL3).

79.  The City has not conducted any waste-storage, waste-treatment, or waste-disposal
operation, nor did it have any operating obligations with respect to the facility. Therefore, the City

has no obligation to obtain or maintain permits for the facility. Moreover, even if the facility lacked
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a permit, those circumstances do not create an obligation in the City to obtain such a permit on
behalf of CLC.

80.  Again, the Third District previously ruled that the City had no operating
obligations, and that it was neither the owner nor the operator of the facility. See The City of Morris
v. Community Landfill Company, 2011 111. App. 3d 090847 (3d Dist. 2011). Further, the fact that
Parcels A and B are developed and accepted waste does not establish a violation nor make the City
the owner or operator of the facility. The Court has then already expressly ruled that the City, at
most, was the owner of the underlying land, not the facility itself. See The City of Morris v.
Community Landfill Company, 2011 111. App. 3d 090847 (3d Dist. 2011).

81.  As such, any alleged violation of §5/21(0)(7) is defeated by the Doctrines of Res
Judicata, Collateral Estoppel, Laches, as well as the controlling Statute of Limitations.

WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City
of Morris is not liable for violation of 415 ILCS 5/21(0)(7).

COUNT SIX: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR NO
RECEIPT OF REQUIRED REPORTS IN VIOLATION OF 415 ILCS 5/21(o)(11)

82.  In Violation Notice Number M-2013-1016 § 6, the Agency alleges a violation of
§21(0)(11) of the Illinois Environmental Protection Act which provides “no person shall conduct
a sanitary landfill operation which is required to have a permit under subsection (d) of this section
[21], in a manner which results in a ... failure to submit reports required by permits or Board
regulations.” 415 ILCS 5/21(0)(11).

83.  The Agency alleges a violation of §21(0)(11) premised on its belief that the Agency
has not received the required reports. (Ex. A. § 6. CL 3).

84.  The City has not conducted any sanitary landfill, waste-storage, waste-treatment,

or waste-disposal operation, nor did it have any operating obligations with respect to the facility.
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Being neither the owner or operator of the facility, the City has no obligation to obtain, maintain,
or produce any reports.

85.  The Third District Appellate Court explicitly held that the City did not conduct a
waste disposal operation. See The City of Morris v. Community Landfill Company, 2011 Ill. App.3d
090847 (3d Dist. 2011).

86.  Any alleged violation of §5/21(0)(11) is defeated by the Doctrines of Res Judicata,
Collateral Estoppel, Laches, as well as the controlling Statute of Limitations.

WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City
of Morris is not liable for violation of 415 ILCS 5/21(0)(11).

COUNT _SEVEN: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR NO

RECEIPT OF CURRENT CLOSURE COST ESTIMATES OR EVIDENCE OF A
PERFORMANCE BOND IN VIOLATION OF 415 ILCS 5/21(0)(13)

87.  In Violation Notice Number M-2013-1016 ¥ 7, the Agency alleges a violation of
§21(0)(13) of the Illinois Environmental Protection Act which provides “no person shall conduct
a sanitary landfill operation which is required to have a permit under subsection (d) of this section
[21], in a manner which results in a ... failure to submit any cost estimate for the site or any
performance bond or other security for the site as required by this Act or Board rules.” 415 ILCS
5/21(0)(13).

88. The Agency alleges a violation of §21(0)(13) premised on its belief that the Agency
has not received current closure cost estimates or evidence of a performance bond. (Ex. A. §7. CL
3).

89.  The City has not conducted any sanitary landfill, waste-storage, waste-treatment,
or waste-disposal operation, nor did it have any operating obligations with respect to the facility.
Having no such operation, the City is not required to submit any closure cost estimate for the site
nor is it required to provide any performance bond or other security for the site. See The City of

Morris v. Community Landfill Company, 2011 Ill. App. 3d 090847 (3d Dist. 2011).
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90.  Accordingly, any alleged violation of §5/21(0)(13) is thus defeated by the Doctrines
of Res Judicata, Collateral Estoppel, Laches, as well as the controlling Statute of Limitations.
WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City
of Morris is not liable for violation of 415 ILCS 5/21(0)(13).
COUNT EIGHT: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR

FAILURE TO HAVE CERTIFIED LANDFILL OPERATOR IN VIOLATION OF 225
ILCS 230/1004

91.  In Violation Notice Number M-2013-1016 § 8, the Agency alleges a violation of
the Solid Waste Site Operator Certification Law. 225 ILCS 230/1004 (a) which provides: “for
landfill sites which accept non-hazardous solid waste other than clean construction or demolition
debris, the landfill shall have a Class A Solid Waste Site Operator certified by the Agency who is
responsible for directing landfill operations or supervising other operational staff in performing
landfill operations.” 225 ILCS 230/1004 (a).

92.  The Agency alleges a violation of § 1004 (a) premised on its belief that the “landfill
does not have a certified operator for the site.” (Ex. A. { 8. Cl. 3).

93. The City has not conducted any sanitary landfill, waste-storage, waste-treatment,
or waste-disposal operation, nor did it have any operating obligations with respect to the facility.
Being neither the owner or operator of the facility, the City is not required to provide a certified
landfill operator.

94,  Moreover, even if the City had an obligation to provide a certified landfill operator,
a certified landfill operator is not required for a closed landfill unit. (See Ex. A. 412 (The Agency
alleges that the acceptance of the final volume of waste has already occurred)).

95.  Accordingly any alleged violation of 225 ILCS 230-1004 is thus defeated by the
Doctrines of Res Judicata, Collateral Estoppel, Laches, as well as the controlling Statute of

Limitations.
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WHEREFORE, Plaintiff, the City of Motris, prays this Court find and declare that the City
of Morris is not liable for violation of 225 ILCS 230/1004.

COUNT NINE: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR FAILURE
TO HAVE CHIEF OPERATOR AT FACILITY IN VIOLATION OF 351LL. ADM. CODE

§745.181
96. In Violation Notice Number M-2013-1016 § 9, the Agency alleges a violation of

35 IIl. Adm. Code §745.181. §745.181 which provides: “the owner or other named permittee shall
designate one or more chief operators for each waste disposal site.” 35 Ill. Adm. Code §745.181.

97. The Agency alleges a violation of §745.181 premised on its belief that the “facility
does not have a Chief Operator.” (Ex. A. 9. Cl. 2).

98.  The City has not conducted any sanitary landfill, waste-storage, waste-treatment,
or waste-disposal operation, nor did it have any operating obligations with respect to the facility.
Because there are no qualifying operations, procedures for prior conduct certification are also
inapplicable. The City is not required to provide a chief operator.

99. Moreover, even if The City had an obligation to provide a chief operator, a chief
operator is not required for a closed landfill unit. (See Ex. A. § 12) (The Agency alleges that the
acceptance of the final volume of waste has occurred)).

100.  Accordingly, any alleged violation of 35 Ill. Adm. Code §745.181 is thus defeated
by the Doctrines of Res Judicata, Collateral Estoppel, Laches, as well as the controlling Statute of
Limitations.

WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City
of Morris is not liable for violation of 35 Ill. Adm. Code §745.181.

COUNT TEN: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR FAILURE

TO HAVE CHIEF OPERATOR AT FACILITY WITH PRIOR CONDUCT
CERTIFICATION IN VIOLATION OF 35 ILL. ADM. CODE §745.201

101. In Violation Notice Number M-2013-1016 9 10, the Agency alleges a violation of

35 Ill. Adm. Code §745.201. §745.201 which provides: “no person shall operate a waste disposal
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site unless the site chief operator has prior conduct certification” and “no site owner or other named
permittee shall cause or allow operation of a waste disposal site unless the site chief operator has
prior conduct certification.” 35 Ill. Adm. Code §745.201.

102. The Agency alleges a violation of §745.181 premised on its belief that the facility
does not have a certified chief operator much less one with prior conduct certification. (Ex. A.
10. CL 2).

103. The City has not conducted any sanitary landfill, waste-storage, waste-treatment,
or waste-disposal operation, nor did it have any operating obligations with respect to the facility.
Because there are no qualifying operation and the City is not an owner or operator, procedures for
prior conduct certification are also inapplicable. The City is not required to provide a chief
operator with prior conduct certification.

104. Moreover, even if the City had an obligation to provide a chief operator, a chief
operator with prior conduct certification is not required for a closed landfill unit. (See Ex. A. § 12
(The Agency alleges that the acceptance of the final volume of waste has occurred)).

105.  Accordingly, any alleged violation of 35 I1l. Adm. Code §745.201 is thus defeated
by the Doctrines of Res Judicata, Collateral Estoppel, Laches, as well as the controlling Statute of
Limitations.

WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City
of Morris is not liable for violation of 35 Ill. Adm. Code §745.201.

COUNT ELEVEN: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR

FAILURE TO PROVIDE WRITTEN CLOSURE PLAN AT TIME OF INSPECTION IN
VIOLATION OF 35JLL. ADM. CODE §811.110(d)(1)

106. In Violation Notice Number M-2013-1016 § 11, the Agency alleges a violation of
35 IIl. Adm. Code §811.110(d)(1). §811.110(d)(1) which provides:

The operator must maintain a written plan describing all actions that the operator
will undertake to close the unit or facility in a manner that fulfills the provisions of
the Act, of this Part and of all other applicable Parts of 35 Ill. Adm. Code: Chapter

21
0982943\306543301.v2



Electronic Filing: Received, Clerk's Office 09/11/2020

I. The written closure plan must fulfill the minimum information requirements of
35 Ill. Adm. Code 812. 114.

35 IlI. Adm. Code §811.110(d)(1).

107. The Agency alleges a violation of §811.110(d)(1) premised on its belief that a
“Written Closure Plan was not available at the time of the inspection.” (Ex. A. § 11. CL. 2).

108. The City has not conducted any sanitary landfill, waste-storage, waste-treatment,
or waste-disposal operation, nor did it have any operating obligations with respect to the facility.
Further, §811.110(d)(1) specifically applies to the operator of a landfill. The City is not the
operator and therefore, §811.110(d)(1) along with its requirements to produce a written closure
plan, are inapplicable.

109.  Accordingly, any alleged violation of 35 Ill. Adm. Code §811.110(d)(1) is thus
defeated by the Doctrines of Res Judicata, Collateral Estoppel, Laches, as well as the controlling
Statute of Limitations.

WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City
of Morris is not liable for violation of 35 Ill. Adm. Code §811.110(d)(1).

COUNT_TWELVE: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR

FAILURE TO INITIATE CLOSURE ACTIVITIES AFTER RECEIPT OF THE FINAL
VOLUME OF WASTE IN VIOLATION OF 35 ILL. ADM. CODE §811.110(e)

110. In Violation Notice Number M-2013-1016 § 12, the Agency alleges a violation of
35 1ll. Adm. Code §811.110(e). §811.110(e) which provides:

(1) The owner or operator of a MSWLF unit must begin closure activities for each
MSWLF unit no later than the date determined as follows:

(A) 30 days after the date on which the MSWLF unit receives the final
receipt of wastes; or

(B) If the MSWLF unit has remaining capacity and there is a reasonable
likelihood that the MSWLF unit will receive additional wastes, no later than
one year after the most recent receipt of wastes.

(2) the Agency must grant extensions beyond this one year deadline for beginning
closure if the owner or operator demonstrates that:
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(A) the MSWLF unit has the capacity to receive additional wastes; and

(B) the owner or operator has taken and will continue to take all steps
necessary to prevent threats to human health and the environment from the
unclosed MSWLF unit.

35 Ill. Adm. Code §811.110(e).

111. The Agency alleges a violation of §811.110(e) premised on its belief that there was
an “acceptance of final volume of waste” and “closure activities were not limited after receipt of
the final volume of waste.” (Ex. A. § 12. CL. 2).

112.  The City was not operating the landfill nor did it have any operating obligations at
the time the final volume of waste occurred nor did it have any obligation to initiate closure of the
facility.

113.  Accordingly, any alleged violation of 35 Ill. Adm. Code §811.110(e) is thus
defeated by the Doctrines of Res Judicata, Collateral Estoppel, Laches, as well as the controlling
Statute of Limitations.

WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City

of Morris is not liable for violation of 35 Ill. Adm. Code §811.110(e).

COUNT THIRTEEN: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR
FAILURE TO COMPLETE CLOSURE ACTIVITIES WITHIN 180 DAYS OF
BEGINNING CLOSURE IN VIOLATION OF 35 ILL. ADM. CODE §811.110(f)(1)

114, In Violation Notice Number M-2013-1016 § 13, the Agency alleges a violation of
35 Ill. Adm. Code §811.11(f) (1). §811.110(f)(1) which provides “the owner or operator of a
MSWLF unit must complete closure activities for each unit in accordance with closure plan no

later than...within 180 days of beginning closure [.]” 35 Ill. Adm. Code §811.110(f)(1).
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115. The Agency alleges a violation of §811.110(f)(1) premised on its belief that the
“facility failed to complete closure activities with (sic) 180 days of beginning closure.” (Ex. A. §
13. CL 2).

116. The City was not operating the landfill nor did it have any operating obligations at
the time the final volume of waste occurred nor did it have any obligation to initiate closure of the
facility. Moreover, while the Agency alleges the facility failed to complete closure activities within
180 days of beginning closure, such allegations are premature since, at the time of the allegation,
closure had not begun; beginning closure is a pre-requisite to any assertion of a violation of this
section. Therefore, §811.110(f) cannot be violated and is inapplicable as applied to the City.

117.  Accordingly, any alleged violation of 35 Ill. Adm. Code §811.110(f)(1) is thus
defeated by the Doctrines of Res Judicata, Collateral Estoppel, Laches, as well as the controlling
Statute of Limitations.

WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City
of Morris is not liable for violation of 35 Ill. Adm. Code §811.110 (f)(1).

COUNT FOURTEEN: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR

FAILURE TO PROVIDE OPERATING RECORD AT TIME OF INSPECTION IN
VIOLATION OF 35 ILL.. ADM. CODE §811.112(c)

118. In Violation Notice Number M-2013-1016 § 14, the Agency alleges a violation of
35111, Adm. Code § 811.112 (¢). § 811.112 (c¢) which provides, in relevant part,

The owner or operator of a MSWLF unit shall record and retain near the
facility in an operating record or in some alternative location specified by
the Agency, the information submitted to the Agency pursuant to 35 IlL
Adm. Code 812 and 813, as it becomes available. At a minimum, the
operating record shall contain the following information, even if such
information is not required by 35 Ill. Adm. Code 812 or 813:

(c) gas monitoring results and any remediation plans required by
§811.210 and 811. 311.

35 I11. Adm. Code §811.112(c).
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119. The Agency alleges a violation of §811.112(c) premised on its belief that “records
were not available at the time of the inspection.” (Ex. A. § 14. Cl. 2).

120.  The City was not operating the landfill nor did it have any operating obligations.
Being neither the owner nor operator of the facility, the City had no obligation to record and/or
retain the referenced operating records. Further, §811.112(c) does not require records to be
retained at or near the facility where the inspection took place by the City.

121.  Accordingly, any alleged violation of 35 Ill. Adm. Code §811.112(c) is thus
defeated by the Doctrines of Res Judicata, Collateral Estoppel, Laches, as well as the controlling
Statute of Limitations.

WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City
of Morris is not liable for violation of 35 Ill. Adm. Code §811.112(c).

COUNT_FIFTEEN: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR

FAILURE TO PROVIDE LEACHATE RELATED DOCUMENTS AT TIME OF
INSPECTION IN VIOLATION OF 35 ILL. ADM. CODE §811.112(d)

122. In Violation Notice Number M-2013-1016 9 15, the Agency alleges a violation of
35 I1l. Adm. Code §811.112(d). §811.112(d) which provides, in relevant part,

The owner or operator of a MSWLF unit shall record and retain near the
facility in an operating record or in some alternative location specified by
the Agency, the information submitted to the Agency pursuant to 35 IIL
Adm. Code 812 and 813, as it becomes available. At a minimum, the
operating record shall contain the following information, even if such
information is not required by 35 Ill. Adm. Code 812 or 813:

(d) Any MSWLF unit design documentation for placement of
leachate or gas condensate in a MSWLF unit required by §811.107

(m).
35 1l. Adm. Code §811.112(d).

123.  The Agency alleges a violation of §811.112(d) premised on its belief that “leachate

related documents were not available at the time of the inspection.” (Ex. A. § 15. Cl. 2).
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124. The City was not operating the landfill nor did it have any operating obligations.
Being neither the owner nor operator of the facility, the City had no obligation to record and/or
retain the referenced operating records. Further, §811.112(d) does not require records to be
retained at or near the facility where the inspection took place by the City.

125. Accordingly, any alleged violation of 35 Ill. Adm. Code §811.112(d) is thus
defeated by the Doctrines of Res Judicata, Collateral Estoppel, Laches, as well as the controlling
Statute of Limitations.

WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City
of Morris is not liable for violation of 35 Ill. Adm. Code §811.112(d).

COUNT SIXTEEN: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR

FAILURE TO PROVIDE CURRENT GROUNDWATER MONITORING RECORDS AT
TIME OF INSPECTION IN VIOLATION OF 35 ILL. ADM. CODE §811.112(¢)

126. In Violation Notice Number M-2013-1016 § 16, the Agency alleges a violation of
35 11l. Adm. Code §811.112(e). §811.112(e) which provides, in relevant part,

The owner or operator of a MSWLF unit shall record and retain near the
facility in an operating record or in some alternative location specified by
the Agency, the information submitted to the Agency pursuant to 35 IIl.
Adm. Code 812 and 813, as it becomes available. At a minimum, the
operating record shall contain the following information, even if such
information is not required by 35 Ill. Adm. Code 812 or 813:

(e) any demonstration, certification, monitoring results, testing, or
analytical data relating to the groundwater monitoring program
required by sections 811.319, 811.324, 811.325, and 811.326 and 35
I1I. Adm. Code 812.317, 813.501, and 813.502.
35 1ll. Adm. Code §811.112(e).
127. The Agency alleges a violation of §811.112(e) premised on its belief that the “last
documented sampling event occurred in October of 2011” and “current groundwater monitoring
records were not available at the time of the inspection.” (Ex. A. ] 16. Cl. 2).

128. At no time did the City operate the Landfill, nor did it have any operating

obligations relating to the same. Being neither the owner nor operator of the facility, the City then
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had no obligation to record and/or retain the referenced records. Further, §811.112(e) does not
require records to be retained at or near the facility where the inspection took place by the City.
129.  Accordingly, any alleged violation of 35 Ill. Adm. Code §811.112(¢) is thus
defeated by the doctrines of res judicata, collateral estoppel, laches, as well as the controlling
Statute of Limitations.
WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City
of Morris is not liable for violation of 35 I1l. Adm. Code §811.112(e).
COUNT SEVENTEEN: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR

FAILURE _TO PROVIDE CLOSURE RELATED DOCUMENTS AT TIME OF
INSPECTION IN VIOLATION OF 35 ILL. ADM. CODE §811.112(f)

130. In Violation Notice Number M-2013-1016 q 17, the Agency alleges a violation of
35 I1l. Adm. Code §811.112(f). §811.112(f) which provides, in relevant part,
The owner or operator of a MSWLF unit shall record and retain near the
facility in an operating record or in some alternative location specified by
the Agency, the information submitted to the Agency pursuant to 35 IIL
Adm. Code 812 and 813, as it becomes available. At a minimum, the
operating record shall contain the following information, even if such
information is not required by 35 Ill. Adm. Code 812 or 813:
(f) closure and post-closure care plans and any monitoring, testing,
or analytical data required by sections 811.110 and 811.111, and 35
I1l. Adm. Code 812.114 (h), and 812.115, and 812 313.
35 111. Adm. Code §811.112(%).
131.  The Agency alleges a violation of §811.112(f) premised on its belief that “closure
related documents were not available at the time of the inspection.” (Ex. A. § 17. CL. 2).
132. At no time did the City operate the Landfill, nor did it have any operating
obligations relating to the same. Being neither the owner nor operator of the facility, the City had

no obligation to record and/or retain the referenced records. Further, §811.112(f) does not require

records to be retained at or near the facility where the inspection took place by the City.

27
0982943\306543301.v2



Electronic Filing: Received, Clerk's Office 09/11/2020

133.  Accordingly, any alleged violation of 35 Ill. Adm. Code §811.112(f) is thus
defeated by the Doctrines of Res Judicata, Collateral Estoppel, Laches, as well as the controlling
Statute of Limitations.

WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City
of Morris is not liable for violation of 35 Ill. Adm. Code §811.112(f).

COUNT EIGHTEEN: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR
FAILURE TO PROVIDE CLOSURE COST ESTIMATES AND FINANCIAL

ASSURANCE DOCUMENTS AT TIME OF INSPECTION IN VIOLATION OF 35 ILL.
ADM. CODE §811.112(g)

134.  In Violation Notice Number M-2013-1016 q 18, the Agency alleges a violation of
35 [lI. Adm. Code §811.112(g). §811.112(g) which provides, in relevant part,
The owner or operator of a MSWLF unit shall record and retain near the
facility in an operating record or in some alternative location specified by
the Agency, the information submitted to the Agency pursuant to 35 IlL
Adm. Code 812 and 813, as it becomes available. At a minimum, the

operating record shall contain the following information, even if such
information is not required by 35 Ill. Adm. Code 812 or 813:

(g) any cost estimates and financial assurance documentation
required by Subpart G of this Part.

3511 Adm. Code §811.112(g).

135. The Agency alleges a violation of §811.112(g) premised on its belief that “closure
cost estimated and financial assurance documents were not available at the time of the inspection.”
(Ex. A. §18. ClL. 2).

136. At no time did the City operate the Landfill, nor did it have any operating
obligations. Being neither the owner nor operator of the facility, the City had no obligation to
record and/or retain the referenced records. Further, §811.112(g) does not require records to be

retained at or near the facility where the inspection took place by the City.
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137.  Accordingly, any alleged violation of 35 Ill. Adm. Code §811.112(g) is thus
defeated by the Doctrines of Res Judicata, Collateral Estoppel, Laches, as well as the controlling
Statute of Limitations.

WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City
of Morris is not liable for violation of 35 Ill. Adm. Code §811.112(g).

COUNT NINETEEN: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR

FAILURE TO PROVIDE LANDFILL GAS MONITORING FREQUENCY DOCUMENTS
AT TIME OF INSPECTION IN VIOLATION OF 35 ILL. ADM. CODE §811.310(c)

138. In Violation Notice Number M-2013-1016 19, the Agency alleges a violation of
35 11l. Adm. Code §811.310(c) which provides:

(1) All gas monitoring devices, including the ambient air monitors must be
operated to obtain samples on a monthly basis for the entire operating period
and for a minimum of five years after closure.

(2) After a minimum of five years after closure, monitoring frequency may
be reduced to quarterly sampling intervals.

(3) The sampling frequency may be reduced to yearly sampling intervals
upon the installation and operation of a gas collection system equipped with
a mechanical device such as a compressor to withdraw gas.

(4) Monitoring must be continued for a minimum period of: 30 years after
closure at MSWLF units, except as otherwise provided by subsections (c)
(5) and (¢) (6); five years after closure at landfills, other than MSWLF units,
which are used exclusively for disposing of wastes generated at the site; or
15 years after closure at all other landfills regulated under this Part.
Monitoring beyond the minimum period, may be discontinued if the
following conditions have been met for at least one year:

(A) The concentration of methane is less than five percent of the
lower explosive limit in air for four consecutive quarters at all
monitoring points outside the unit; and

(B) Monitoring points within the unit indicate that methane is no
longer being produced in quantities that would result in migration
from the unit and exceed the standards of subsection (a) (1).

(5) The Agency may reduce the gas monitoring period at an MSWLF unit
upon a demonstration by the owner or operator that the reduced period is
sufficient to protect human health and environment.
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(6) The owner or operator of an MSWLF unit must petition the Board for
an adjusted standard in accordance with section 811.303, if the owner or
operator seeks a reduction of the post-closure care monitoring period for all
of the following requirements:

(A) Inspection and maintenance (§811.111);

(B) Leachate collection (§811. 309);

(C) Gas monitoring (§811. 310); and

(D) Groundwater monitoring (§811. 319).
35 Il Adm. Code §811.310(c)

139. The Agency alleges a violation of §811.310(c) premised on its belief that
“documentation was not available at the time of the inspection to show landfill gas monitoring
frequency.” (Ex. A. 4 19. Cl. 2).

140.  §811.310(c) is inapplicable to the City and the referenced landfill. §811.310 et seq.
only applies to landfills in which chemical and putrescible wastes are to be placed, this is not such
a landfill.

141.  Further, §811.310(c) does not apply to the City because at no time did it operate
the Landfill, nor did it have any operating obligations related to the same. Being neither the owner
nor operator of the facility, the City had no obligation to record or retain such records. Further,
even if the City did have such an obligation, §811.310(c) does not require records be retained at
or near the facility where the inspection took place.

142.  Accordingly, any alleged violation of 35 Ill. Adm. Code §811.310(c) is thus
defeated by the Doctrines of Res Judicata, Collateral Estoppel, Laches, as well as the controlling
Statute of Limitations.

WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City
of Morris is not liable for violation 35 Ill. Adm. Code §811.310(c).

ATTACHMENT B ALLEGATIONS
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COUNT TWENTY: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR
FAILURE TO PROVIDE FINANCIAL ASSURANCES IN VIOLATION OF 415 ILCS

5/21.1(a.5)

143. The Agency alleges a violation of the Illinois Environmental Protection Act and

cites to 45 ILCS 5/21.1(a.5). The Illinois Environmental Protection Act is codified in 415 ILCS
5/21 et seq. (Typographical error will be assumed).

144, In Violation Notice Number M-2013-1016 § 1, the Agency alleges a violation of
415 ILCS 5/21.1(a.5) which provides,

On and after the effective date established by the United States
Environmental Protection Agency for MSWLF units to provide financial
assurance under Subtitle D of the Resource Conservation and Recovery Act,
no person, other than the State of Illinois, its agencies and institutions, shall
own or operate a MSWLF unit that requires a permit under subsection (d)
of section 21 of this Act, unless that person has posted with the Agency a
performance bond or other security for the purposes of:

(1) insuring closure of the site and post-closure care in accordance
with this Act and its rules; and

(2) insuring completion of a corrective action remedy when required
by Board rules adopted under section 22.40 of this Act or when
required by section 22.41 of this Act.

The performance bond or other security requirement set forth in this section
may be fulfilled by closure or post-closure insurance, or both, issued by an
insurer licensed to transact the business of insurance by the Department of
Insurance or at a minimum the insurer must be licensed to transact the
business of insurance or approved to provide insurance as an excess oOr
surplus lines insurer by the insurance department in one or more states.

415 ILCS 5/21.1(a.5).

145. The Agency alleges a violation of § 21.1 (a.5) premised on its erroneous belief that
“The City of Morris as the owner and operator of a Municipal Solid Waste Landfill that requires a
permit” under the Illinois Environmental Protection Act has not had compliant financial assurances
for closure and post-closure care. (Ex. A. § 1. Cl. 2).

146.  On August 2, 2012, after the Third District held that the City of Morris was not

conducting a waste disposal operation and was not civilly liable for the payment of closure and
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post-closure care of the Landfill the State of Illinois amended Section 21.1 of the Act (the
“Amendment”) to change the requirement only those persons who “conduct” waste disposal
operation must provide financial assurances of closure to require the “owner or operator” of a
waste disposal operation to provide such financial assurances. See 415 ILCS 5/21.1.

147. The Amendment cannot be applied to the City of Morris, as such would usurp the
Third District Appellate Court decision and violate the Separation of Powers Doctrine under
Article II, Section 1, of the State of Illinois Constitution, which provides: “[t]he legislative,
executive and judicial branches are separate. No branch shall exercise powers properly belonging
to another.”

148. If the Legislature enacts an amendment in response to a judicial decision which
attempts to reverse the court’s decision, it is a violation of the Separation of Powers Clause. People
ex rel. Ryan v. AgPro, Inc., 214 111. 2d 222, 229-31 (2005). The amendment to Section 21.1 (which
the State of Illinois proposed and refers to as the “Morris Amendment”) was in direct response to
the City of Morris v. Community Landfill Company decision. The amendment cannot be properly
used by the State to overrule or retroactively affect the Third District Appellate Court decision in
favor of the City of Morris.

149.  Further, the State asserts that the Amendment of August 2, 2012 imposes new duties
upon the City and a “retroactive change in law that imposes a new duty is ‘prohibited as a violation
of the due process clause of the Illinois Constitution”. Lazenby v. Marks’ Constr., Inc., 236 111.2d
83, 98 (2010).

150.  Further, Section 21.1 as amended only applies to those who own a waste disposal
operation and, as found by the Third District, the City merely owns the land beneath the disposal

operation.
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151. The violation alleged herein is therefore inapplicable to the City. The Agency notes
its reason for the allegation is due to the City’s status as the “owner and operator of a Municipal
Solid Waste Landfill.” (Ex. A. § 1. Cl. 2). However, Not only is the City not an operator of the
landfill, it is not the owner of the landfill either, but, rather, only the owner of the underlying land.
The Third District previously held that the City was not conducting a waste disposal operation,
was not involved in the day-to-day operations of the Landfill, and had no obligation to obtain
financial assurance for the Landfill. See The City of Morris v. Community Landfill Company, 2011
I1. App. 3d 090847 (3d Dist. 2011).

152.  Accordingly, any alleged violation of §5/21.1(a.5) is thus defeated by the Doctrines
of Res Judicata, Collateral Estoppel, Laches, as well as the controlling Statute of Limitations.

WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City
of Morris is not liable for violation of 415 ILCS 5/21.1(a.5).

COUNT TWENTY-ONE: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR
FAILURE TO COMPLY WITH PERMIT CONDITIONS FOR PARCEL A AND PARCEL

B ASSOCIATED WITH CLOSURE CARE COST ESTIMATES AND MAINTAINING
ACCEPTABLE FINANCIAL ASSURANCES IN VIOLATION OF 415 ILCS 5/21(d)(1)

153. In Violation Notice Number M-2013-1016 ¥ 2, the Agency alleges a violation of
415 ILCS 5/21 (d) (1) which provides, in relevant part, “no person shall conduct any waste-storage,
waste-treatment, or waste-disposal operation without a permit granted by the Agency or in
violation of any conditions imposed by such permit [.]” 415 ILCS 5/21(d)(1).

154, The Agency alleges a violation of §21(d)(1) premised on its belief that The City
failed to comply with the permit conditions and has not had or maintained compliant financial
assurances for closure and post-closure care. (Ex. A. § 2. Cl. 2).

155. The violation alleged herein is inapplicable to the City. Again, the Third District

has already ruled that the City did not operate the facility or conduct a waste operation, nor does
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it have any obligation to obtain, or in this case, maintain financial assurance for the landfill. See

The City of Morris v. Community Land(fill Company, 2011 11l. App. 3d 090847 (3d Dist. 2011).
156.  Accordingly, any alleged violation of §5/21(d)(1) is thus defeated by the Doctrines

of Res Judicata, Collateral Estoppel, Laches, as well as the controlling Statute of Limitations.
WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City

of Morris is not liable for violation of 415 ILCS 5/21(d)(1).

COUNT TWENTY-TWO: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR

FAILURE TO COMPLY WITH REGULATIONS AND/OR STANDARDS ADOPTED BY
THE BOARD IN VIOLATION OF 415 ILCS 5/21(d)(2)

157. In Violation Notice Number M-2013-1016 § 3, the Agency alleges a violation of
415 ILCS 5/21 (d) (2) which provides, in relevant part, “no person shall conduct any waste-storage,
waste-treatment, or waste-disposal operation in violation of any regulations or standards adopted
by the Board under this Act.” 415 ILCS 5/21(d)(2).

158. The Agency alleges a violation of §21(d)(2) premised on its erroneous belief that,

The City of Morris failed to comply with the provisions of 35 Ill. Adm.
Code Subtitle G, Part 811, Subpart G. Specifically, the City of Morris failed
to comply with section 811. 700 (a), (c), and (f), requiring the owner or the
operator of a permitted landfill to provide financial assurance equal to or
greater than the current cost estimate; section 811.701 (c), requiring the
owner or operator of a landfill to make annual adjustments for inflation to
the cost estimates; section 811. 705 (d), requiring an adjustment for the cost
estimate for inflation on an annual basis; and section 811. 706 (d) requiring
the owner or operator of the landfill to supply continuous financial
assurance coverage until the owner or operator is released from the financial
assurance requirements.

(Ex. A. §3.CL2).

159. The violation alleged herein is inapplicable to the City. The Agency notes its reason
for the allegation is due to the City’s failure to comply with Board regulations that require the
“owner or operator” to provide financial assurance. (Ex. A. § 3. Cl. 2). First, the City is not the
permit holder here, CLC is. Moreover, the Third District has already ruled that the City is neither
an owner nor an operator of the landfill, and has no obligation to provide financial assurance. See
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The City of Morris v. Community Landfill Company, 2011 Ill. App. 3d 090847 (3d Dist. 2011).
Going further, the Agency also notes that the City had an obligation to “supply continuous financial
assurance coverage until the owner or operator is released from the financial assurance
requirements.” (Ex. A. { 3. Cl. 2). Again, the Third District unequivocally held that the City has
no obligation to provide any such financial assurances. See The City of Morris v. Community
Landfill Company, 2011 111. App. 3d 090847 (3d Dist. 2011).
160.  Accordingly, any alleged violation of §5/21(d)(2) is thus defeated by the Doctrines
of Res Judicata, Collateral Estoppel, Laches, as well as the controlling Statute of Limitations.
WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City
of Morris is not liable for violation of 415 ILCS 5/21(d)(2).
COUNT TWENTY-THREE: DECLARATORY JUDGMENT AGAINST ANY CLAIM
FOR _FAILURE TO PROVIDE ANNUAL REVISION OF COST ESTIMATE AND

PROVIDE ACCEPTABLE CONTINUOUS FINANCIAL ASSURANCES IN VIOLATION
OF 415 ILCS 5/21(0)(13)

161. In Violation Notice Number M-2013-1016 9 4, the Agency alleges a violation of

415 ILCS 5/21(0)(13) which provides:
No person shall conduct a sanitary landfill operation which is required to
have a permit under subsection (d) of this section, in a manner which results

in a ...failure to submit any cost estimate for the site or any performance
bond or other security for the site as required by this Act or Board rules.”

415 ILCS 5/21(0)(13).

162. The Agency alleges a violation of §21(0)(13) premised on its belief that the City
has failed to provide an annual revision of such cost estimate and has failed to provide acceptable
continuous financial assurance coverage. (Ex. A. 4. Cl. 2).

163. The violation alleged herein is inapplicable to the City. The Agency notes its reason
for the allegation is due to the City’s “failure to provide continuous financial assurance.” (Ex. A.
9 4. Cl. 2). The Third District has ruled in unequivocal fashion. The City is not conducting a
sanitary landfill operation, nor does it have any obligation to obtain, or in this case continue,
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financial assurance See The City of Morris v. Community Landfill Company, 2011 Ill. App. 3d
090847 (3d Dist. 2011).
164.  Accordingly, any alleged violation of §5/21(0)(13) is thus defeated by the Doctrines
of Res Judicata, Collateral Estoppel, Laches, as well as the controlling Statute of Limitations.
WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City
of Morris is not liable for violation of 415 ILCS 5/21(0)(13).
COUNT TWENTY-FOUR: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR
FAILURE TO PROVIDE FINANCIAL ASSURANCES AS AN OWNER AND

OPERATOR OF THE LANDFILL. AS REQUIRED BY THE ILLINOIS
ENVIRONMENTAL PROTECTION ACT IN VIOLATION OF 35 ILL. ADM. CODE

§811.700(a)
165. In Violation Notice Number M-2013-1016 § 5, the Agency alleges a violation of

35 Ill. Adm. Code §811.700(a) which provides “this Subpart provides procedures by which the
owner or operator of a permitted waste disposal facility provides financial assurance satisfying the
requirements of § 21.1 (a) of the Act.” 35 Ill. Adm. Code §811.700(a).

166. The Agency alleges a violation of §811.700(a) premised on its erroneous belief that
the City “as the owner and operator of the permitted waste disposal facility (landfill) failed to
provide financial assurance that satisfies the requirements of the Environmental Protection Act.”
(Ex. A. q5.CL 2).

167. The violation alleged herein is inapplicable to the City. The Agency notes its reason
for the allegation is due to the City’s status as the “owner and operator.” (Ex. A. { 5. Cl. 2). Not
only is the City not an operator of the Landfill, it is not the owner of the Landfill. The Third District
has already addressed and ruled on this issue. See The City of Morris v. Community Landfill
Company, 2011 Tll. App. 3d 090847 (3d Dist. 2011).

168. Accordingly, any alleged violation of 35 Ill. Adm. Code §811.700(a) is thus
defeated by the Doctrines of Res Judicata, Collateral Estoppel, Laches, as well as the controlling

Statute of Limitations.
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WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City
of Morris is not liable for violation of 35 Ill. Adm Code §811.700(a).
COUNT TWENTY-FIVE: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR

FAILURE TO PROVIDE FINANCIAL ASSURANCES IN VIOLATION OF 35 ILL. ADM.
CODE §811.700(b)

169. In Violation Notice Number M-2013-1016 6, the Agency alleges a violation of
35 I1l. Adm. Code §811.700(b) which provides “financial assurance shall be provided, as specified
in §811.706, by a trust agreement, a bond guaranteeing payment, a bond guaranteeing payment or
performance, a letter of credit, insurance, or self-insurance. The owner operator shall provide
financial assurance to the Agency before the receipt of the waste.” 35 11l. Adm. Code §811.700(b).

170. The Agency alleges a violation of §811.700(b) premised on its erroneous belief that
the City, as an owner operator, has not provided financial assurance as specified in 35 I1l. Adm.
Code §811.706. (Ex. A. § 6. CL. 2).

171.  The violation alleged herein is inapplicable to the City. The Third District has
already ruled that the City does not have any obligation to provide financial assurance. See The
City of Morris v. Community Landfill Company, 2011 Ill. App. 3d 090847 (3d Dist. 2011).

172.  Accordingly, any alleged violation of 35 Ill. Adm. Code §811.700(b) is thus
defeated by the Doctrines of Res Judicata, Collateral Estoppel, Laches, as well as the controlling
Statute of Limitations.

WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City

of Morris is not liable for violation of 35 I1l. Adm. Code §811.700(b).

COUNT TWENTY-SIX: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR
FAILURE TO PROVIDE FINANCIAL ASSURANCES AS AN OPERATOR OF THE
LANDFILL IN VIOLATION OF 35 ILL. ADM. CODE §811.700(f)

173. In Violation Notice Number M-2013-1016 Y 7, the Agency alleges a violation of

35 I1l. Adm. Code §811.700(f) which provides:
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[N]o person, other than the State of Illinois, its agencies and institutions,
shall conduct any disposal operation at an MSWLF unit that requires a
permit under section 21 (d) of the Act, unless that person complies with the
financial assurance requirements of this Part

BOARD NOTE: Subsection (f) clarifies the applicability of the financial
assurance requirements to units of local government, since the Subtitle D
regulations exempt only federal and state governments from financial
assurance requirements. (See 40 CFR 258.70 (1996).) P.A. 89-200, signed
by the Governor on July 21, 1995 and effective January 1, 1996, amended
the deadline for financial assurance for MSWLFs from April 9, 1995 to the
date that the federal financial assurance requirements actually become
effective, which was April 9, 1997. On November 27, 1996 (61 Fed. Reg.
60327), USEPA added 40 CFR 258.70(c) (1996), codified here as
subsection (g), to allow states to waive the compliance deadline until April
9, 1998.

35 Ill. Adm. Code §811.700(f).

174. The Agency alleges a violation of §811.700(f) premised on its erroneous belief that
the City, “as the operator of the permitted waste disposal facility (landfill) failed to provide
financial assurance that satisfies the requirements of 35 Ill. Adm. Code, part 811.” (Ex. A. §7. CL
3).

175. The violation alleged herein is inapplicable to the City. The Third District has
already ruled that the City is not conducting any operation, that it is not an operator of the facility,
and that it has no obligation to provide financial assurance. See The City of Morris v. Community
Landfill Company, 2011 11l App. 3d 090847 (3d Dist. 2011).

176.  Accordingly, any alleged violation of 35 Ill. Adm. Code §811.700(f) is thus
defeated by the Doctrines of Res Judicata, Collateral Estoppel, Laches, as well as the controlling
Statute of Limitations.

WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City
of Morris is not liable for violation of 35 Tll. Adm. Code §811.700(%).

COUNT TWENTY-SEVEN: DECLARATORY JUDGMENT AGAINST ANY CLAIM
FOR FAILURE TO MAINTAIN CONTINUOUS FINANCIAL ASSURANCES AND

MAKE ADJUSTMENTS TO FINANCIAL ASSURANCES IN VIOLATION OF 35 ILL.
ADM. CODE §811.701(a)

38
0982943\306543301.v2



Electronic Filing: Received, Clerk's Office 09/11/2020

177. In Violation Notice Number M-2013-1016 § 8, the Agency alleges a violation of
35 Ill. Adm. Code §811.701(a). §811.701(a), Upgrading Financial Assurances, states “the owner
or operator shall maintain financial assurance equal to or greater than the current cost estimate
calculated pursuant to §811.704 at all times, except as otherwise provided by subsection (b).” 35
[lI. Adm. Code §811.701(a).

178. The Agency alleges a violation of §811.701(a) premised on the following:

The City of Morris and CLC attempted to provide financial assurance
through the use of three performance bonds from Frontier Insurance Co.,
with a total penal sum on the bonds of $17, 427, 66.00. the bonds were
received by the Illinois EPA in June of 2000. Two of the bonds had an
effective date of May 31, 2000, and the third bond had an effective date of
June 14, 2000. The City of Morris was the principal for one of the bonds
with a penal sum of $10, 081,6630.00, and CLC was the principal for the
other two bonds.

The three bonds were never compliant with the regulations because the
surety, Frontier Insurance Co., was removed from the list of acceptable
sureties approved by the U.S. Department of Treasury in its Circular 570.
On June 6, 2000, the U.S. Treasury issued notification that Frontier no
longer qualified as an acceptable surety on Federal bonds and had been
removed from Circular 570 effective May 31, 2000.

(Ex. A. § 8. ClL 2-9).

179. The violation alleged herein is inapplicable to the City, as it is not conducting any
waste disposal operation at the landfill. The Third District has already ruled that the City has no
obligation to provide financial assurance, much less maintain continuous financial assurance. See
The City of Morris v. Community Landfill Company, 2011 I11. App. 3d 090847 (3d Dist. 2011).

180. Accordingly, any alleged violation of 35 Ill. Adm. Code §811.701(a) is thus
defeated by the Doctrines of Res Judicata, Collateral Estoppel, Laches, as well as the controlling
Statute of Limitations.

WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City

of Morris is not liable for violation of 35 I1l. Adm. Code §811.701(a).
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COUNT _TWENTY-EIGHT: DECLARATORY JUDGMENT AGAINST ANY CLAIM
FOR FAILURE TO MAKE ADJUSTMENTS TO FINANCIAL ASSURANCE FOR
INFLATION IN VIOLATION OF 35 ILL. ADM. CODE §811.701(¢)

181. In Violation Notice Number M-2013-1016 9§ 9, the Agency alleges a violation of
35 Ill. Adm. Code §811.701(c) which provides “the owner or operator of a MSWLF unit shall
annually make adjustments for inflation if required pursuant to §811.704(k)(2) or 811.705(d).” 35
I11. Adm. Code §811.701(c).

182. The Agency alleges a violation of § 811.701 (c) premised on an erroneous belief
that the City as an owner or operator “failed to make adjustments to financial assurance for
inflation.” (Ex. A. §9. CL. 2).

183. The violation alleged herein is inapplicable to the City as it is not conducting a
landfill operation. Moreover, the Third District has already ruled that the City has no obligation to
provide financial assurance, much less make adjustments to financial assurance. See The Cify of
Morris v. Community Landfill Company, 2011 Il1. App. 3d 090847 (3d Dist. 2011).

184.  Accordingly, any alleged violation of 35 Ill. Adm. Code §811.701(c) is thus
defeated by the Doctrines of Res Judicata, Collateral Estoppel, Laches, as well as the controlling
Statute of Limitations.

WHEREFORE, Plaintiff. the City of Morris, prays this Court find and declare that the City

of Morris is not liable for violation of 35 Ill. Adm. Code §811.701(c).

COUNT TWENTY-NINE: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR
FAILURE TO PROVIDE ANNUAL REVISION OF COST ESTIMATE IN VIOLATION
OF 351LL. ADM. CODE §811.705(d)

185. In Violation Notice Number M-2013-1016 § 10, the Agency alleges a violation of

35111. Adm. Code §811.705(d) Revision of Cost Estimates, which provides “the owner or operator
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of a MSWLF unit shall adjust the cost estimates of closure, post-closure, and corrective action for
inflation on an annual basis[.]” 35 Ill. Adm. Code §811.705(d).

186. The Agency alleges a violation of §811.705(d) premised on its erroneous belief that
The City, as an owner operator, has not provided an annual revision of the cost estimate. (Ex. A.
9 10. CL. 2-4).

187. The violation alleged herein is inapplicable to the City as the Third District has
already ruled that it is neither an owner nor an operator of the facility. See The City of Morris v.
Community Landfill Company, 2011 1ll. App. 3d 090847 (3d Dist. 2011). Obligations contained
within §811.705(d) are inapplicable.

188.  Accordingly, any alleged violation of 35 Ill. Adm. Code §811.705(d) is thus
defeated by the Doctrines of Res Judicata, Collateral Estoppel, Laches, as well as the controlling
Statute of Limitations.

WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City
of Morris is not liable for violation of 35 Ill. Adm. Code §811.705(d).

COUNT_THIRTY: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR
FAILURE TO MAINTAIN CONTINUOUS FINANCIAL ASSURANCES UNTIL THE

OWNER OR OPERATOR IS RELEASED FROM THE FINANCIAL ASSURANCES
REQUIREMENT IN VIOLATION OF 35 ILL. ADM. CODE §811.706(d)

189. In Violation Notice Number M-2013-1016 § 11, the Agency alleges a violation of
35 Ill. Adm. Code §811.706(d). §811.706(d), Mechanisms for Financial Assurance, states “the
owner or operator shall provide continuous coverage until the owner or operator is released from
the financial assurance requirements pursuant to 35 Ill. Adm. Code 813. 403 (b) or §811. 326.” 35
[I. Adm. Code §811.706(d).

190. The Agency alleges a violation of § 811.706 (d) premised on its erroneous belief
that the City, as an owner or operator, has failed to maintain continuous financial assurance until
it is released from the financial assurance requirements. (Ex. A. § 11. Cl. 2-3).
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191. The violation alleged herein is inapplicable to the City as the Third District has
already ruled that it is not conducting a waste disposal operation, and that is it neither an owner
nor an operator of the facility. See The City of Morris v. Community Landfill Company, 2011 Il
App. 3d 090847 (3d Dist. 2011). Therefore, any obligations contained within §811.706(d) to
provide continuous financial assurance coverage are inapplicable.

192. Accordingly, any alleged violation of 35 Ill. Adm. Code §811.706(d) is thus
defeated by the Doctrines of Res Judicata, Collateral Estoppel, Laches, as well as the controlling
Statute of Limitations.

WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City
of Morris is not liable for violation of 35 Ill. Adm. Code §811.706(d).

COUNT THIRTY-ONE: DECLARATORY JUDGMENT AGAINST ANY CLAIM FOR
VIOLATION OF ANY STATUTE OR ANY VIOLATION WHICH WAS RAISED OR
COULD HAVE BEEN RAISED IN PCB 03-191, CASE NO. 06 CH 184 THIRTEENTH

JUDICIAL CIRCUIT, PCB 11-050, VIOLATION NOTICE NO. M-2013-0106, OR
RELATED TO AN INSPECTION BY THE AGENCY ON JULY 5§, 2019

193. Since 2018 the State has threatened to issue new violation notices or file litigation
on similar grounds as those raised in the October 30, 2013 Violation Notice re-raising the statutory
and regulatory allegations contained therein or raise other statutes or regulations seeking to
compel the City to cause or pay for regulatory maintenance and closure of the Landfill.

194. The City has not conducted any waste-storage, waste-treatment or waste-disposal
operation, nor did it have any obligations with respect to the facility. Further, the City has been
determined by the Third District Appellate Court not to be the owner of the Landfill but merely
the owner of the land upon which the waste disposal operation was situated and, therefore, was
not civilly liable for the alleged violations. City of Morris v. Community Landfill Company, 2011
II1.App.3d 90847.

195. Accordingly, any allegation against the City arising out of the operation or

ownership of a waste disposal operation is thus defeated by the Doctrines of Res Judicata,
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Collateral Estoppel, Laches, the Separation of Powers, as well as the controlling Statute of
Limitations.

WHEREFORE, Plaintiff, the City of Morris, prays this Court find and declare that the City
of Morris is not liable for violation of any statute or regulation which was raised or could have
been raised in PCB 03-191, Case No. 06 CH 184 Thirteenth Judicial Circuit, PCB 11-050,

Violation Notice No. M-2013-0106, or related to an inspection by the Agency on July 5,2019.

Dated: September 11, 2020 CITY OF MORRIS, Defendant

By: HINSHAW & CULBERTSON LLP

/s/ Richard S. Porter

One of Its Attorneys

Richard S. Porter (#6209751) Scott Belt
Charles F. Helsten (#6187258) Scott Belt & Associates
Hinshaw & Culbertson LLP 105 E. Main Street
100 Park Avenue, P.O. Box 1389 Suite 206
Rockford, IL. 61105-1389 Morris, IL 60450
Tel: 815-490-4920 scottbelt@comcast.net
Fax: 815-490-4901
rporter(@hinshawlaw.com
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1021 NORTH GRAND AVENUE EAST, P.O. BOX 19276, SPRINGFIELD, ILLINOIS 62794-0276 * (217)782-2829

PAT QUINN, GOVERNOR LisA BONNETT, DIRECTOR
MAR 2 8 2014
217/782-5544
217/782-9143 (TDD)
March 24, 2014 CERTIFIED MAIL
RETURN RECEIPT REQUESTED
Mayor Richard Kopczick
700 N. Division Street
Morris, Illinois 60450

Re:  Notice of Intent to Pursue Legal Action
Violation Notice M-2013-01016
0630600001 — Grundy
Morris/Community Landfill
Compliance File

Dear Mayor Kopczick:

This Notice of Intent to Pursue Legal Action (“Notice”) is provided pursuant to Section 31(b) of
the Illinois Environmental Protection Act, 415 ILCS 5/31(b). The Illinois Environmental
Protection Agency (“Illinois EPA”) is providing you with this Notice because you failed to
adequately respond to Violation Notice M-2013-01016, dated October 30, 2013, and issued by
the Illinois EPA within the time frame required by Section 31 of the Act.

The Illinois EPA is providing this notice because it may pursue legal action for the violations of
environmental statutes, regulations, or permits specified in Attachment A and Attachment B of
the Violation Notice. This Notice of Intent to Pursue Legal Action provides the opportunity to
schedule a meeting with representatives of the Illinois EPA to attempt to resolve the violations of
the Act, regulations or permits specified in Attachment A and Attachment B. If a meeting is
requested, it must be held within thirty (30) days of receipt of this Notice unless an extension of
time is agreed to by the Illinois EPA.

If you wish to schedule a meeting with representatives of the Illinois EPA or if you have any
questions, please contact me at 217/785-7114 within twenty (20) days of your receipt of this
notice.

Sincerely, W

/James Kropid

/ Assistant Counsel

cc: Richard S. Porter, Esq. E

4302 N. Main St., Rockford, It 61103 (B15)987-7760 9511 Harrison St., Des Plaines, IL 60016 (847)294-4000

593 S. State, Elgin, Il 60123 {847)608-3131 5407 N. University St., Arbor 113, Peorig, IL 61614 {309)693-5462
2125 S. First St,, Champaign, IL 61820 {217)278-5800 2309 W. Main S1., Suite 116, Marion, IL 62959 {618)993-7200
2009 mall st, Collinsville, IL 62234 (618)346-5120 100 W, Randolph, Suite 10-300, Chicago, iL 60601 (312)814-6026

PLEASE PRINT ON RECYCLED PAPER
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IN THE CIRCUIT COURT OF THE THIRTEENTH JUDICIAL CIRCUIT
GRUNDY COUNTY, ILLINOIS

PEOPLE OF THE STATE OF ILLINOIS, ) e Copy 0F An Brigival
ex rel. LISA MADIGAN, Attorney’ ) L ), ¢
General of the State of Illinois, ) SLATTERY, Gireult Glask

Plaintiff, ; "

—ve- '§ NO.Z)O?"ijQL'/Jaf/

COMMUNITY LANDFILL CO., an ; ‘ :
Illinois corporation, and : )
the CITY OF MORRIS, an Illinois )
municipal corporation, )

Defendantsf 3

VERIFIED COMPLAINT FOR INJUNCTION AND OTHER RELIEF

Piaintiff, People of the State of Illiﬁois, ex rel. LISA
MADIGAN, Attorney General of the State ofllllinoié, on her own
motion and at the request of the Illinois Environmental
Protection Agency (“Illinois EPA"), complains of Deféndants,
COMMUNITY LANDFiLL Co., and the CITY OF MORRIS, as follows:

COUNT I - |
AIR POLLUTION

1. This Verified Complaint is brought on behalf of the
PEOPLE OF THE STATé OF ILLINOIS, by LISA MADIGAN, Attorney
General of the State of I1linois, on her own motion and at the
request of the Illinois EPA, pursuant to -Section 42 of the
Illinois EnVironmental Protection Act‘(“Act”), 415 ILCS 5/42
(2004) . |

2. The Illinois EPA is an administrative agency

L ~ | EXHIBIT
i_C
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established in the executive branch of State government by

Section 4 of the Act, 415 ILCS.5/4 (2004), and charged, inter

alia, with thé duty of enforcing the Act.

3. Defendant CITY OF MORRIS (“Morris”), is an Illinois
municipal corporation, organized and operating according to the
iaws of the State of Illinois, and located in Grundy County,
Illinoié. Defendant Morris is the owner of the Morris Community
Landfill (“Landfill”); a special waste and municipal'solid waste
1andfill located at 1501 Ashley Road, Morris, Grundy County,
Illinois. Ashley Rqad is.a public highway running between
Highway 126 in the City of Yorkville, Illinois, and’Gun Club'Road
iﬁ the City of Morris.

4. Defendant COMMUNITY LANDFILLACO. (?CLC;):is an Illinois

corporation, duly authorized to transact business in the State of

Illinois. CLC operates -the Landfill pursuant to a lease
agreement with Defeﬁdaht Morris.

5. The Landfill is approximétely 119 acres in area, and is
divided into two parcels, designated Parcel “A”, consisting of

approximately 55 acres, and Parcel “B”, consisting of

approximately 64 acres. AS reported by the Defendants, Parcel B

has a disposal capacity in excess of 2.5 million megagrams (Mg)
and in excess of 2.5 million cubic meters in volume.
6. The Landfill commenced operations in 1974, and

continued to accept municipal solid waste ("MSW”) in Parcel B until
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approximately 2000. On information and belief, deposit of waste

in Parcel A continues to the date of filing this Verified
Complaint.
7. As owners and operators of a municipal solid waste

landfill, the Defendants are required to obtain Illinois EPA

solid waste permits. The most .recently issued permits- for the

Landfill are 2000-155-LFM (Mbdification No. 5)fo£ Parcel A, and
| 2000-156-LFM (Modification No. 4) for Parcel B. The two pefmits
list Defendant Morris as'permitted~owner, and Defendant CLC as
permitted bperator. |

8. Municipal solid waste degrades o?er time to form
constituent waste products. Included in these waste degfadation
products are mixtures of volatile éompounds, including sulfur
compounds, methane, and carbon dioxide (collectively “laﬁdfill
gas”). Landfill gas may also contain hydrogen sulfide,.vinyl

chloride, bénzene, toluene, and othér potentially dangerous
chemicals. |

9. Unless properly coﬁtrolled, landfill gas can be emiﬁted
into the environment and potentially cause harm to the bublic
health, safety, and welfare of persons in the surrbunding area.
According to the United States Department of Health & Human
- Services, exposure to landfill gas may result in nausea,
headaches, and an increase in asthmatic reabtions; Odors from

landfill gas may interfefe with the enjoyment of life and
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property, and may harm local businesses.

10. According the United States Environmental Protection
Agency (“USEPA”), landfill gas can also collect and auto-ignite

within landfills, threatening the structural integrity of both

operating and closed landfills, and threatening the release of

pollutants to the atmosphere. ‘When extraction well temperatures

exceed 131 degrees F., there ig an increased rigk of
spontaneouslyégenerated'subsurface landfill fires.
11. According to USEPA, landfill gas can contain

substantial amounts of methane, a combustible and explosive gas.

Methane gas can migrate through fissures, cracks, sewer lines,

electrical conduits, and other underground pathways into off-site
bUildings. At levels approaching 5% in air (methane’'s “lower

explosive limit”, oOr “[EL,”), methane gas creates an explosion .

hazard. Pursuant to 40 CFR 258.23(a) (2), the concentration of

methane gas may not exceed the methane LEL at a landfill’s

property boundary.
12.' When landfill gés collectioﬁ systems are nonfunctional,

or installed or operated improperly, methane gas migrates up

through soil and clay cover materials, and increased methane
levels can be detected at the surface of a landfill.
13. pursuant to Illinois regulations codified at 35 Ill.

- Adm. Code, Part 220, Subpart B, and Federal regulations codified

at 40 CFR 60.33c, the Defendants are required to collect and
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control landfill gas generated within parcel B of the Landfill.

Collection of landfill gas is commonly accomplished using

extraction wells installed in the deposited waste, extraction of

landfill gas from the wells under negative pressure, and the

routing of collected landfill gas to a control system, consisting

of a landfill gas destruction device. Landfill gas destruction

devices may consist, inter alia, of open or enclosed flares,

piofilters, or electrical generating/gas destruction turbines.

“14. On May 20, 1996, the Defendants arranged for KMS

Morris Power, Inc., and its related business entitieg, to install

a landﬁiil gas management system consisting of landfill gas

extraction wells and a gas collection system, consisting of

collection pipes and headers as a ‘collection system’; and two

electrical generating/gas destruction turbines as a ‘control

system’. Illinois EPA records indicate that the electrical

generating/gas destruction turbines began operation at the

Landfill on or about March 1, 1999.

15. Oon or about July 1, 2004, on a date better known to

the Defendants, electrical generating/gas destruction turbines

were removed from the landfill by a receiver for creditors of KMS

Morris Power, Inc. A landfill gas destruction flare was brought

to the Site to serve as 4a replacement control system by the

receiver. However, the flare was not connected to the landfill

gas collection system, and remained nonfunctional through at
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least May 8, 2006.

16. on July 27, 2005, an Il1linois EPA inspection of the

Landfill revealed that, élthough landfill gas was being. generated:

and released to the atmosphere from ongoing degradation of waste,

the landfill gas collection wells and gas collection pipes were

non-functioning and in disrepair. A strong odor of 1éndfi11 gas

was present at the Landfili. Also, on July 27, 2005 there was no

operational flare or other landfill gas destruction or control

device connected to the collection system.

17. As of July 27, 2005 the Defendants had not made. or kept

records of the generation, collection, or destruction of landfill

gas, or any records regarding operation of the landfill gas

collection . and control systems.

18. on January 5, 2006, the City of Morris advised Tllinois

EPA that methane gas concentrations at the perimeter of the

Landfill exceeded 100% of the methane LEL.

19. On May 8, 2006, an Tllinois EPA inspector-again visited

f landfill gas was present near the

entrance, within 50 yards of Ashley Road. No flare or other

landfill gas destruction or control device was operating. Many

landfill gas extraction wells were non-functioning and in

disrepair. Collection pipes and routers were not properly

connected. A 13-inch diameter main header pipe was open, and

discharging landfill gas, with an extremely unpleasant odor,
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directly to the atmosphere.

20. on October 18, 2006, an Illinois EPA inspector again

visited the Landfill. A strong, offensive odor of landfill gas

was present at the Landfill, within fifty (50) yards of Ashley
Road. Landfill gas was beiﬁg digcharged directly to the
aémosphere from the 13-inch main header.pipe.‘ More than 50% of
the gas extraction wells at the Landfill were nonfunctiqnal and
in disrepair, and landfill gas transmission pipes were
disconnected. Since the previous inspection, the Defendants had
connected a gas destructibn flare to collection pipes,,but.were
not dperating the flare at the time of inspection. A |
represéntative of the befendéntsAadvised theAinspector that
Defendants had begﬁn‘operating'the flare, but for only 2-3 hours
per day. |

21. As-of Octobér 18, 2006 the Defendants had not. made or
kept .records of the generation, collection, or destruction of
landfill gas, or any records regarding operation of the landfill.
gas collection and control systems.

22. Section 9(a) of the Act, 415 ILCS 5/9(a) (2004),
provides, as follows:

No person shall:

Cause or threaten or allow the discharge or emission of
any contaminant into the environment in any State so as
to .cause or tend to cause air pollution in Illinois,
either alone or in combination with contaminants from
other sources, or so as to violate regulations or '
standards adopted by the Board under this Act;

a.

7
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23. Section 201.141 of the Illinois Pollution Control Board

(“Board”) Air Pollution regulations, 35 Ill. Adm. Code 201.141,

provides, as follows:
Prohibition of Air Pollution

No person shall cause O threaten or allow the
discharge or emission of any contaminant into the
environment in any State SO as, either alone or in
combination with contaminants from other sourcesg, toO
caugse or tend to causé air pollution in Illinois, oxr sO
" as to violate the provisions of thig Chapter, or so as
to prevent the attainment or maintenance of any
applicable ambient air quality standard. :

24 . Section 3.315 of the Act, 415 ILCS 5/3.315 (2004),

provides, as follows:

“person” is any individual, partnership, co-
partnership, firm, company, limited liability company,
corporation, association, joint stock company, trust,
estate, political gubdivigion, state agency, oOr any

other legal entity, or their legal representative,
agent or assigns.

25. The Defendants are “persons” as that term is defined in
Section 3.315 of the Act, 415 ILCS 5/3.315 (2004) .

26. gection 3.165 of the Act, 415 ILCS 5/3.165 (z004),

provides, as follows:

"Contaminant" is any solid, ligquid, or gaseous matter,
any odor, Or any form of energy, from whatever source.

.27, Landfill .gas is a “contaminant” as that term is defined

in Section 3.165 Oflthe Act, 415 ILCS 5/3.165 (2004) .
28. cection 3.115 of the Act, 415 ILCS 5/3.115 (2004),

provides, as follows:

"Air pollution" is the presence in the atmosphere of
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ontaminants in sufficient quantltles and

one oOr more C
n as to be injurious

of such characteristics and duratio
to human, plant, oOr animal life, to health, or to

property, or to unreasonably interfere with the
enjoyment of life or property

29. From at least July 27, 2005 until the date of filing

this Verified Complaint, the Defendants have caused and allowed

landfill gas to be discharged directlyvto the atmosphere at the

Landfill, creating a thréat to human health, and interfering with

the enjoyment of life and property in the vicinity of the

Landfill. On information and belief, the uncontrolled discharge

began on or around July 1, 2004, when the electrical

generating/gas destruction turbines were removed from the

Landfill. The uncontrolled discharge of landfill gas constitutes

“air pollution” as that term is defined in Section 3.115 of the

Act, 415 ILCS 5/3.115 (2004) .

30. By failing to properly install, maintain, repair, and

operate an effective landfill gas collection and control system

at the Landfill, and by allowing the direct discharge of -landfill

gas to the atmosphere, the Defendants have caused and allowed air

pollution. The Defendants have thereby violated Section 9(a) of

and 35 Il1l. Adm. Code 201.141.

31. plaintiff is without an adequate remedy at law.

Plaintiff will be irreparably injured and violations of the

pertinent environmental statutes and regulations will continue

until and unless this Court grants equitable relief in the form
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of a temporary restraining order, preliminary injunction and,

after trial, permanent 1njunctlon

WHEREFORE, Plaintiff, PEOPLE OF THE STATE OF ILLINOIS prays
that this court enter a temporary restrairning order, preliminary
injunction, and, after trial, permaneht injunction, and an order
in favor of Plaintiff and against the Defendants, COMMUNITY
LANDFILL CO. and the CITY OF MORRIS, on Count I:

1. Finding that the Defendants have violated Section 9 (a)
of the Act, and 35 III Adm. Code 201.141;

2. Enjoining the Defendants from further violations of
Section 9(a) of the Act,'and 35 I1l1. Adm. Code 201.141;

3. Ordering the Defendants to take immediaté action to
~prevent the emission of landfill gas,.including acquiring,
installing, and operatlﬁg compllant collectlon and control
equipment; |

4, Assessing against the'Detendants,-pursuant to Section
2 (a) of the Act, .a civil penalty of Fifty Thousand Dollars
($50,000.00) for each and every violation of the Act and

pertinent regulations, with an additional penalty of Ten Thousand

Dollars ($10,000.00) fot each day of violation;

5. . Ordering the Defendanté to pay all costs, including
T1linois EPA response and oversight costs, attorney, expert
expended by the State in its pursuit

witness and consultant fees,

of the action; and

10



Electronic Filing: Received, Clerk's Office 09/11/2020

6. Granting such .other relief as this Court deems

appropriate and just.

COUNT II
VIOLATION OF CONTROL SYSTEM REQUIREMENTS

1-24. Plaintiff realleges'and incoréorates by reference
herein paragraphs 1 through 22, and paragraphs 24 through 25, of
Count I as paragraphs 1 through 24 of this Coﬁnt IT.

25. Pursuant to auﬁhority granted under the Act, the Board
has promulgated regulatlons related to the control of landfill
gas emissions at municipal solid waste (“MSW”) landfllls,
codified at 35 Il1ll. Adm. Code, Part 220, Subpart B (“Board Air

Pollution regulations) .

26. Section 220.200 of the Board Air Pollution regulations,

35 I11l. Adm. Code 220.200, provides, in pertineht part, as

follows:

a) Except as prov1ded in subsection (b) of thisg Section,
an owner or operator of an MSW landfill for which
construction or modification commenced before May 30,
1991, is subject to the requirements of this Subpart if

the landflll has accepted waste at any time since
November 8, 1987, or has additional design capacity

available for future waste deposition.

* * *
27. Section 220.260 of the Board Air Pollution regulations,
'35 T11. Adm. Code 220.260, provides, in pertinent part, as

follows:

'The landfill owner or operator shall calculate the NMOC
emission rate using the equation provided in either -
subsection (a) (1) (&) or subsection (a) (1) (B) of this

a)

11
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Section and make a determination that the emission rate
is less than 50 Mg/yr, pursuant to subsection (a) (2),
(a) (3), (a) (4), or (e), or install a gas collection and
control system pursuant to Sections 220.220 and
220.230 of this Subpart.

* * *

28. Oanune 11, 1999,.the Defendants advisea Illinois EPAi
that the non-methane organic compbund (“NMOC”) emission rate at
the Landfill was 494 Mg/year. The Defendants were therefore
required to design, construct, and install a léndfill gas
collection and control system in conformanée with the

requirements of'35 111. Adm. Code 220.220 and 220.230.

e

29. Section 220.230 of the Board Air Pollution regulations,
35 I1l. Adm. Code 220.230, provides, in pertinent part, as

follows:

Each owner and operator of an MSW landfill subject to the
control requirements of this Subpart must install and
operate a gas collection system that routes all the
collected gas to a gas control system that complies with the
requirements in subsection (f) and either install a gas
control system, as described in either gubsection (a), (b),
>r (c) of this Section, or obtain approval of and install an
alternate gas control system pursuant to subsection (d) or
(e) of this Section. : ' '

a) An open flare designed and operated in accordance
with 40 CFR 60.18, incorporated by reference in
Section 220.130 of this Part.

b) A control system designed and operated to reduce
NMOC by 98 weight-percent, or, when an enclosed
combustion device is used for control, to either
reduce NMOC by 98 weight-percent or reduce the
outlet NMOC concentration to less than 20 ppmv,
dry basis as hexane at 3 percent oxygen....

.k * *
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30. 40 CFR 60.18, incorporated by reference in 35 Ill. Adm.

Code 220.230 provides, in pertinent part:
* * A *
(e) Flares used to comply with provisions of this

subpart shall be operated at all times when
emissions may be vented to them.

* * *

31. From at least July 27, 2005 until a date better known

to Defendants, but after May 8, 2006, the Defendants failed to

operate a landfill gas control device of any kind, and therefore

also failed to reduce NMOC emissions by 98%. Between May 8,

2006, and October 18, 2006, the Defendants -failed to operate the

s when landfill gas

gas control flare at the Landfill at all time

emigsions were vented to the flare.

32. By failing to operate a gas collection and control

system meeting the requirements of the Board Air Pollution

regulations from approximately July 1, 2004 until the date of

filing this Verified Complaint, the Defendants violated Section

220.230 of the Board Air Pollution regulations, 35 I11. Adm. Code

220.230, and thereby also violated gection 9(a) of the Act, 415
ILCS 5/9(a) (2004) .
33. Plaintiff is without an adequate remedy at law.

Piaintiff will be irreparably injured and Violaﬁions of the

pertinent environmental statutes and regulations will continue

until and unless this Court grants equitable relief in the form

13
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of a temporary restraining order, preliminary injunction, and,

after trial, permanent injunction.

WHEREFORE, plaintiff, PEOPLE OF THE STATE OF ILLINOIS, prays

that this court enter a preliminary injunction, and, after trial,

permanent injunction and an order in favor of_Plaintiff and

against the Defendants, COMMUNITY LANDFILL CO. and the CITY OF

MORRIS on Count II:

1. Finding that the Defendants have violated Section 9(a)

of the Act, and 35 111. Adm. Code 220.230;

2.  Enjoining the Defendants from further violations of

gection 9(a) of the Act, and 35 T11. Adm. Code 220.230;
3. Ordering the Defendants to take immediate action to

prevent the emisgion of landfill gas at the Site, including

acquiring, installing, and operating compliaht collection and

control equipment;
4. Assessing against the Defendants, pursuant to Section
42(a) of the Act, a civil penalty oleifty Thousand Dollars

($50,000.00) for each and every violation of the Act and

pertinent regulations, with‘aﬂ additional penalty of Ten Thousand

Dollars ($10,000.00) for each day of violation;
5. ordering the Defendants to pay all costs, including

Illinois EPA response and oversight costs, attorney, expert

"witness and consultant fees, expended by the State in its pursuit

of the action; and

14
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6. Grantihg such other relief as. this Court deems

appropriate and just.

, COUNT IIT
VIOLATION OF COLLECTION AND CONTROL OPERATIONAL STANDARDS

1-28. Plaintiff realleges and incorporates by reference

herein paragraphs 1 through 28 of Count II, as‘Paragraphs i

through 28 of this Count III.

29. On October 18, 2006, more than 50% of gas extraction

‘wells installed at the Landfill were not functioning, and

landfill gas was not being extracted from all waste disposal

cells.
30. On informatioﬁ'and belief, from at least'July 1, 2004,

until the'date of filing thig Verified Complaint, the Defendants

have operated the gas collection system at the Landfill with gas

extraction wells at positive pressure. The Defendants have failed

to repair or expand the .collection system to correct this

condition.

31. On information and belief, from at least July 1, 2004,

until the date of filing this vVerified Complaint, the Defendants

have.operated gas extraction wells at the Site with a landfill

gas temperature in excess of 55 degrees Centigrade (131 degrees

F.), and with nitrogen level in excess of 20% and/or oxygen

levels in excess of 5%. The Defendants have failed to eliminate

air infiltration, or to take other corrective action to reduce

extraction well temperature, and to reduce nitrogen and/or oxygen
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levels.

32. on information and belief, from at least July 1, 2004
until the date of filing this Verified Complaint, surface methane

concentrations at the Landfill have exceeded 500 parts per

millions (“ppm”) above background methaﬁe levels. The Defendants

have failed to perform monthly testing, failed to install new

wells or collection devices, and failed to take any other

corrective action to reduce surface methane levels.

33, on at least July 27, 2006, May 8, 2006, and October 18,
2006, the Defendants allowed landfill gas to vent directly to the

atmosphere, failed to route landfill gas collected from the

Landfill to an adequate control device, and failed to operate a

flare, gas treatment system, boiler, or any other approved

landfill gas control system at all times.

34, Section 220.250 of the Board Air Pollution Regulations,

35 T11. Adm. Code 220.250, provides, in pertinent part, as

follows:

OPERATIONAL STANDARDS FOR COLLECTION AND CONTROL SYSTEMS

Each owner or operator of an MSW landfill with a gas
collection and control system shall:

a) Operate the collection system such that gas is

collected from each are, cell, or group of cells in the
MSW landfill in which the initial solid waste has been

in place for:

‘1) 5 yéars or more if active; or
2) 2 years or more if closed or at final grade.

b) Operate the collection system with negative pressure at

16
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«

each wellhead....

Operate each interior wellhead in the collection system
with a landfill gas temperature less than 55°C (131°F)
and with either a nitrogen level less than 20 percent
or an oxygen level less than 5 percent.

c)

d) Operate the collection system so that the methane
concentration is less than 500 ppm above background at

the surface of the landfill....

e) Operate the gas collection and control system such that
all collected gases are vented to a control system
designed and operated in compliance with Sections
'220.230, 220.250, and 220.270 of this Subpart. 1In the
event the collection or control system 1is inoperable,
the gas mover system shall be shut down and all valves
in the collection and control system contributing to
the venting of the gas to the atmosphere shall be

closed within 1 hour.

f) Operate the gas collection and control or
treatment system at all times, except during shutdown
or malfunction,~provided that the duration of start-up,
shutdown, or malfunction must not exceed 5 days for
collection systems and must not exceed 1 hour for
treatment or control devices. '

Tf monitoring demonstrates that the operational
requirements in subsection (b), (c), or (d) of this
Section are not met, take corrective action as
specified in Section 220.240(a) (3), (a) (5), or (c) (4)

of this Subpart....

g)

35, By failing to collect landfill gas from each waste
'disposal céll at the Landfill, the Defendants violated Section
220.250(3) of the Board Air pollution regulations, and thereby.
also violated Section'9(a) of the Act, 413 ILCS 5/9(a) (2004) .

36. By operating the gas collection system at the Landfill

with gas extraction wells at positive pressure, the Defendants

‘ violated Section 520.250 (b) of the Board Air Pollution
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regulations, 35 I11. Adm. Ccode 220.250(b), and thereby also

violated Section 9(a) of the Act, 415 ILCS 5/9(a) (2004) .

37. By opérating gas extraction wells at the Site with a

landfill ‘gas temperature in excess of 55 degrees Centigrade (131

degrees F.), the Defendants violated Section 220.250(c) of the

Board Air Pollution regulations, 35 711. Adm. -Code 220.250(c) ,

and thereby also violated Section 9(a) of the Act, 415 ILCS

5/9(a) (2004) .

38. By causing and allowing surface methane concentrations

at the Landfill to exceed 500 ppm above backgrdund methane

levels,; and by failing to operate the collection system so that

methane concentrations were below 500 ppm above background

levels, the Defendants violated Section 220.250 (d) of the Board

Air Pollution regulations, 35 I11. Adm. Code 220.250(d), and

thereby also violated Section 9(a) of the Act, 415 ILCS 5/9 (a)

' (2004) .
39. By allow1ng landfill gas to vent to the atmosphere, by

failing to route landfill gas collected from the landflll to a

control device, and by failing to operate a flare, gas treatment

system, boiler, or any other approved control system, the

Defendants violated Sections 220.250(e) and (f) of the Board Adr

Pollution regulations, 35 T11. Adm. Code 220.250(e) and (f), and

thereby also violated cection 9(a) of the Act, 415 ILCS

5/9(a) (2004) .
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40. By failing to take action to correct the operation

standard deviations as alleged herein, the Defendants violated

gection 220.250(g) of the that Board Air Pollution regulations,

35 I1l1. Adm. Code 220.250(g), and thereby also-ﬁiolated Section

9(a) of the Act, 415 ILCS 5/9 (2004).

41. Plaintiff is without an adequate remedy at law.

Plaintiff will be irreparably injured and violations of the

pertinent environmehtal statutes and regulations will continue

until and unless this Court grants equitable relief in the form

of a preliminary injunction and, after trial, permanent

(4

injunction.

WHEREFORE, Plaintiff, PEOPLE OF THE STATE OF ILLINOIS, prayS

that this court enter a preliminary injunction, and, after trial,

permanent injunction, and an order in favor. of Plaintiff and

against the Defendants, COMMUNITY LANDFILL CO. and the CITY OF

MORRIS on Count TIT:

1. Flndlng that the Defendants have violated Section 9(a) .

of the Act, and 35 Ill. Adm. Code Sections 220 250 (a), (b), (c),

(d)l (e)l (f)/ and (9) i
2. - Enjoining the Defendants from further violations of

Section 9(a) of the Act, and 35 Ill. Adm. Code Sections 220.250
(a), (b), (c), (4), (e), (£), and (g);

3. Ordering the DefendantsAto take immediate action to

prevent the emission of landfiil gas at the Site, including
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acquiring, installing, and operating compliant collection and

control equipment;
4. Assessing against the Defendants, pursuant toO SectionA
42 (a) of the Act, a civil penalty of Fifty Thousand Dollaxrs

($50,000.00) for each and every violation of the Act and

pertinent regulations, with an additional penalty of Ten Thousand

Dollars ($10,000.00) for each day of Violation;
5. ordering the Defendants to pay all costs, including

T11linois EPA response and oversight costs, attorney, expert

witness and consultant'fees, expended by the State in its pursuit

of the actiomn; and : .

6. Granting such other relief as this court deems

appropriate and just.

COUNT IV ,
FATLURE. TO_SUBMIT REQUIRED REPORTS

1-28. plaintiff realleges and incorporates by reference
herein paragraphs 1 through 28 of Count II as paragraphs 1

through 28 of this Count IV.

29. From at least June 1, 2000 to the date of filing this

verified Complaint, the Defendants have failed to provide

g Non-Methane Organic Chemical

( "NMOC" ) emigsions at the Landfill.

30. From at jeast September 27, 1999 to the date of Filing

this Verified Complaint, the Defendants have failed to provide

Tllinois EPA- with annual reports regarding exceedences of csurface
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methane limits, well operating parameters, control system

bypasses, operational interruptions, and the original and/or

modified location of gas extraction wells.

31. On July 31, 1998, the Board Air Pollution regulations

pertaining to landfill gas collection and control became

applicable to the Morris Community Landfill. Section 220.280 of

the Board Air Pollution regulations provides, in pertinent part,

as follows:
Reporting Requirements
* * ‘ *

b) Each owner and operator with a total design
capacity equal to or greater than 2.5 million Mg
and 2.5 million m® shall submit an NMOC emission
rate report to the Agency initially and by June 1
"annually thereafter, except as provided for in
subsections (b) (1) and (b) (4) of this Section.

1 The Agency may request such additional information
as may be necessary to verify the reported NMOC
emigsion rate. The NMOC emission rate report shall
contain an annual or 5-year estimate of the NMOC
emission rate calculated using the formula and
procedures in Section 220.260(a) of this Subpart,
as applicable. The annual NMOC emission rate
report required by this subsection must be
submitted with the annual emissions report
required pursuant to 35 Ill. Adm. Code 201.302(a) .

1) The initial NMOC emission rate report may be
combined with the.initial design capacity
report required in subsection (a) of this
cection. The first NMOC emission report shall
be filed with the Agency by October 29, 1998.
Subsequent NMOC emission reports shall be
filed with the Agency by June 1 of the
subsequent year, except as provided for in
subsection (b) (2) of this Section.

* * *
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Each owner or operator of a landfill shall submit
to the Ageﬁ?§’annual reports of the recorded
information in subsections (e) (1) through (e) (6)
of this Section. The initial annual report shall
be submitted within 180 days after installation
and start-up of the collection and control system,
and may be included with the report of the initial
performance test required pursuant to Section
220.210(d) (2) of this Subpart. For enclosed
combustion devices and flares, reportable
exceedences are defined under Section 220.290(c)

of this Subpart.

1) Value and length of time for exceedence of
- applicable parameters monitored under Section
220.270(a), (b), (c), and (d) of this
Subpart.

2) Description and duration of all periods when
the gas stream is diverted from the control
device through a bypass line or the
indication of bypass flow as specified under
Section 220.270 of this Subpart.

3) Description and duration of all periods when
the control device was not operating for a
period exceeding 1 hour and length of time
the control device was not operating.

4) All periods when the collection system was
not operating in excess of 5 days.

5) The location of each exceedence of the 500
ppm methane concentration, as provided in
Section 220.250(d) of this Subpart, and the
concentration recorded at each location for
which an exceedence was recorded in the

previous month.

6) The date of installation and the location of
each well or collection system expansion
added pursuant to subsections (a) (3), (b),
and (c) (4) of Section 220.240 of this

Subpart.

* * *

22



Electronic Filing: Received, Clerk's Office 09/11/2020

32. As owners and operators of the Landfill, the Defendants

were required by 35 Ill. Adm. Code 520.280 (b) to submit annual

NMOC emission reports by June 1 of each calender year. By

failing to submit NMOC emission reports at any time from June 1,

2000 to the date of filing this Verified Complaint,'the

Defendants violated Section 220.280(b) of the Board Air Pollution

regulations, 35 T11. Adm. Code 220.280(b), and thereby also

violated Section 9(a) of the Act, 415 ILCS 5/9(a) (2004).
33. Illindis EPA Bureau of Air records indicate that the

‘ Defendants began bperation of their landfill gas collection and

control system on OT about»March 1, 1999. The Defendants were

therefore required by 35 Ill. adm. Code 220.280(e) to begin

submitting annual reports of operations, as described therein,

within 180 days, or by Septembér 27,.1999.

34. By failing to submit annual reports meeting the

requirements of 35 Ill. Adm. Code 220.280(e), the Defendants

violated Section 220.280(e) of the Board Air Pollution

regulations, and thereby also violated Section 9(a) of the Act,

415 ILCS 5/9(a) (2004).

35. pPlaintiff is without an adequate remedy at law.

pPlaintiff will be irreparably injured and violations of the

pertinent environmental statutes and regulations will continue

until and unless this Court grants equitable relief in the form

of a preliminary injunction, and, after trial, permanent
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injunction.

WHEREFORE, Plaintiff, PEOPLE OF THE STATE OF ILLINOILS, prays

that this Court enter a preliminary injunction and, after trial,
permanent injunction énd an order in favor of Plaintiff and
against the Defendants, COMMUNITY LANDFILL CO. and the CITY OF
MORRIS, on Count IV:

i. Finding that  the Defendants have violated Section 9(a) -
~of the Act, and 35 Il1l. Adm. Code Sections 220.280 (b) and (e);
2. Enjoiniﬁg the Defendants from further violations of

Section 9(a) of the Act, and 35 Ill. Adm. Code Sections

220.280 (b) and (e);

3. Ordering the Defendants to immédiately provide Illinois
EPA with éll past due reports related to the Landfill gas
collection and control system, and to submit all future reports
in accordance with schedu;es coﬁtained in‘the Board regulations}

4. Assessing against the Defendants,Apursuaﬁt to Section
42 (a) of the Act, a civil penalty of Fifty Thousand Dollars
($50,000.00) for each and every violation of the Act and
pertinent fegulations, with an additional penalty of Ten Thousand
Dollars ($lO,QO0.00) for each day of wviolation; |

5. Ordering the Defendants to pay all costs, inclﬁding
Illinois EPA response and overéight costs, attqrney, expert

witness and corsultant fees, expended by the State in its pursuit

of the action; and

24



Electronic Filing: Received, Clerk's Office 09/11/2020

6. Granting such other relief as this Court deems

appropriate and just.

COUNT V .
FAILURE TQO MAINTAIN REQUIRED RECORDS

1;28. Plaintiff realleges and incorporates by reference
herein paragraphs 1 through 28 of»Count II, as paragraphs 1
through 28 of this Count V. 4 |

29. On July 27, 2005, May 8, 2006, and October 18, 2006,
Illinois EPA inspectors visited the Landfill and requested
.records of theAlandfill gas collection system, control system,
electrical generating/gés destruction’ turbines, flare, gas
extractioh well system, opérational problems and'exceedences,

NMCC records, and any other records related to landfill gas

collection and control. No records were present at the Landfill

on these dates, and the Landfill Site Manager was unaware of any

guch records being made. On information and beliéf, neither CLC

ﬁor the City of Morris has made or kept any of the above-
specified records from June 1, 2000 to the date of filing this
Verifiedlcémplaint.

30. Although Illinois.EPA requested on July 27, 2005 and
May 8, 2005 that the above-described records be submitted,

neither Defendant has provided the information to Illinois EPA to

the date of filing this Verified Complaint.

31. Section 220.290 of the Board Air Pollution regulations,
35 I11l. Adm. Code 220.290, provides, in pertinent part, as
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follows:

Record Keeping Requirements

Each owner or operator of an MSW landfill shall keep for at
least 5 years, unless another time period is specified in
this Section, up-to-date, readily accessible, on-site
records of the following: :

* * *

b) For the life of the control equipment, the data listed .
in subsections (b) (1) through (b) (4) of this Section as
measured during the initial performance test or
compliance determination. Records of the control device
vendor specifications shall be maintained until

removal.

1)

’A)

B)

2)

A)

4)

Active collection systems:

The maximum expected gas generation flow rate as
calculated in Section 220.240(a) of this

Subpart....

The density of wells, horizontal collectors,
surface collectors, or other gas extraction
devices determined using the procedures specified
in Section 220.220(b) (1) (A) of this Subpart. :

Ericlosed combustion device other than a boiler or
process heater with a design heat input capacity

greater [than] 44 MW:

The combustion temperature measured at least every
15 minutes and averaged over the same time period

as the performance test.

The percent reduction of NMOC determined as
specified in Section 220.230 (b)of this Subpart

achieved by the control device.

* * *

Open flare: the flare type (i.e., steam-assisted,
air-assisted, or nonassisted), all visible
emission readings, heat content determination,
flow rate or bypass flow rate measurements, and
exit velocity determinations....
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c) Cont inuous records of the egquipment operating
parameters specified to be monitored in Section 220.270

of this Subpart as well as up-to-date, readily
accessible records for periods of operation during
which the parameter poundaries established during the

most recent performance test are exceeded.

* * *

32. The Defendants were required to make and keep

exténsive'operating records,. as described in 35 I1l. Adm. Code

220.290, at the Landfiil. By failing to make and keep the above-

described records, the Defendants violated Section 220.290 of the

Board Ailr Poliution régulations, 35 r1l. Adm. Code 220.290, and

thereby also violated Section 9(a) of the Act, 415 ILCS 5/9(a)

(2004) .

33. plaintiff is without an adequate remedy at law.

Plaintiff will be irreparably injured and violations of the

. pertinent environmental statutes and regulations will continue

until and unless this Court grants equitable relief in the form

of a preliminary injunction, and, after trial, permanent

injunction.
WHEREFORE, Plaintiff, PEOPLE OF THE STATE OF ILLINOIS, prays

that this Court enter a preliminary injunction and, after trial,

permanent injunction, and an order in favor of Plaintiff and

against the Defendants, COMMUNITY LANDFILL CO. and the CITY OF

MORRIS on Count V:

1. ' Finding that the Defendants have violated Section 9(a)

of the Act, and 35 I11. Adm. Code Section 220.290;
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2. Enjoining the Defendants from further violations of
gsection 9(a) of the Act, and 35 Ill. Adm. Code Section 220.290;
3. ordering the Defendants to immediately assemble and

provide to T1linois EPA all records of past operation of the
landfill gas collection and collection and control system, and to

make and keep all future operational records in accordance with

the Board Air Pollution regulations;
4. Assessing against the Defendants, pursuant to Section
42 (a) of the Act, a civil penalty of Fifty Thousand Dollars

(650,000.00) for each and every violation of the Act and

pertinent regulations; with an additional penalty of Ten Thousand

Dollars ($10,000.00) for each day of violation;
5. Ordering the Defendants to pay all costs, including
I1linois EPA response and oversight costs, attorney[ expert

witness and consultant fees, expended by the State in its pursuit

‘of the action; and

6. Granting such other relief as this Court deems

appropriate and just.

: COUNT VI
FAILURE TO MONITOR CONTROL SYSTEM

1-28. Plaintiff realleges and incorporates Dby reference
herein paragraphs 1 through 28 of Count II, as paragraphs 1

through 28 of this Count VI.

29. ,Ffom approximately March 1, 1999 until approximately

July .1, 2004, the Defendants operated two electrical generating/
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gas destruction turbines as control devices at the Landfill. On

information and belief, the Defendants failed to monitor

temperature, gas flow, or gas bypass of the operating turbines,

and failed to install a continuous temperature, gés flow, or gas

bypass recording device.

30. Section 220.270 of(the Board Air Pollution regulations,
35 I11. Adm. Code 220.270, provides, in pertinent part, as

follows:

Monitoring of Operations

* * *

b) , Enclosed combustors. Each owner or operator of an
enclosed combustor cshall calibrate, maintain, and
operate according to the manufacturer's specifications,

the following equipment:

1) A temperature monitoring device equipped with a
continuous recorder and having a minimum accuracy
of plus or minus 1 percent of the temperature
being measured, expressed in degrees Celsius, or
plus or minus 0.5 degrees C, whichever

is greater....

2) A device that records flow to or bypass of the
. control device. The owner oOr operator shall

either:

A) Install, calibrate, and maintain a gas flow
rate measuring device that shall record the
flow to the control device every 15 minutes;

oxr

B) Secure the bypass line valve in the closed
position with a car-seal or a lock-and-key
type configuration. A visual inspection of
the geal or closure mechanism shall be ‘
performed at least once every month to ensure
that the valve is maintained in the closed
position and that the gas flow is not
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diverted through the bypass line.

* * *

'31. Section 220.100 of the Board Air Pollution regulations,

35 111. Adm. Code 220.100; provides, in pertinent part, as

follows:

ngpnclosed combustor!" means an enclosed firebox.
Examples include, but are not limited to, an enclosed
flare, a boiler, and an internal combugtion engine.

32. The electrical generatlng/gas destruction turbines

‘which the Defendants operated at the Landfill from 1999 until

2004, are venclosed combustors” as that term is defined in the

Board Air Pollution regulations.

33. By failing to install and maintain monitoring devices

for temperature, gas flow, and gas bypass on the turbines

operated at the Landfill, .the Defendants violated Section

220.270(b) of the Board’Air.Pollution regulations, 35 T11. Adm.

Code 220.270(b), and thereby also violated Section 9(a) of the

Act, 415 ILCS 5/9(a) (2004) .

34. Plaintiff is without an adequate remedy at law.

Plaintiff will be 1rreparably injured and v1olations of the

pertinent environmental statutes and regulations will contlnue

until and unless this Court grants equitable relief in the form

of a'pfeliminary injunction, and, after trial, permanent

injunction.

WHEREFORE, plaintiff, PEOPLE OF THE STATE OF ILLINOIS; prays
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that this Court enter an immediate and, after trial, permanent

injunction and an order in favor of plaintiff and against the

Defendants, COMMUNITY LANDFILL CO. and the CITY OF MORRIS, on

Count VI:

1. Finding that the Defendants have.violated Section 9(a)
of the Act, and 35 I1l. Adm. Code 220.270(b);

2. Enjoining the Defendants from further violations of
section 9(a) of the Act, and 35 Ill. Adm. Code 220.270(b5;

. 3. ordering the Defendants to immediately assemble and
provide to T1linois EPA all records of past operation of the

landfill gas collectiqp_and collection and control system, and to

make and keep all future operational records in accordance with

the Board regulations;
4. Assessing against the Defendants, pursuant to Section

42 (a) of the Act, a civil penalty of Fifty Thousand Dollars

($50,000.00) for each and every violation of the Act and

pertinent régulations, with an additional penalty of Ten Thousand

Dollars ($10,000.00) for each day of . violation;
5. ordering the Defendants to pay all costs, including

Illinois EPA fesponse and oversight -costs, attorney, expert

witness and consultant fees, expended by the State in its pursuit
of the action; and

6. Granting such other relief as this Court deems

appropriate and just.
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, COUNT VII
VIOLATION OF CAAPP PERMIT CONDITIONS: GAS CONTROL SYSTEM

1-24. Plaintiff realleges and incorporates by reference

herein, paragraphs 1 through 21, and paragraphs 24 through 25, of

Count I, and‘paragraph 31 of Count II, as paragraphs 1 through 24

of this Count VII.
25. In addition to solid waste permits, both CLC and

Morris are required under Federal and State law to obtain a Clean

Air Act Permit Program Permit (“CAAPP Permit”) for the Landfill.

26.  On November 19, 2002, Illinois EPA issued CAAPP Permit

No. 00040069 to the Defendants, with an expiration date of

November 19, 2007. The Defendaﬁts’ CAAPP Permit requires

installation of a landfill gés colleétion and control system, and

permits operation of the collection and control system of

landfill gas from the Landfill, gsubject to enumerated conditions.

A copy of the Defendants CAAPP permit is attached hereto as

Exhibit ‘A’.
27. Section 39.5(6) of the Act, 415 ILCS 5/39.5(6) (2004) ,

provides, in pertinent part, as follows:
6. Prohibition

a. Tt shall be unlawful for any person to
violate any terms OT conditions of a permit
issued under this gection, to operate any
CAAPP source except in compliance with a
permit isgsued by the Agency under this
Section or to violate any other applicablé

requirements.

28. Condition 7.1.3 of the Defendants’ CAAPP Permit
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~provides, in perﬁinent part, as follows:
.7.1.3 Applicability provisions and Applicable Regulation

* * *

The affected landfill is subject to 35 IAC Part
220, Non-methane Organic Compounds, because
construction or modification of the affected
1andfill commenced before May 30, 1991 and has
accepted waste since November 8, 1987, pursuant to

35 IAC 220.200(a) .

* * . *

d. Gas Collection System Requirements-35 IAC 220.220
Each owner or operator of an MSW landfill having a
design capacity equal to or greater than 2.5
Million Mg and 2.5 million cubic meters, and a
calculated NMOC emission rate equal to or greater
than 50 Mg/yr, must install and operate a gas
collection system that meets the requirements of

either Condition 7.1.3...

* X *

i. Gas Control System Requirements [35 IAC 220.230]
Each owner and operator of an MSW landfill subject
to the control requirements of Condition 7.1.3(c)
and (d) must install and operate a gas collection
system that routes all the collected gas to a gas
control system that complies with the reguirements
of 35 IAC 220.230(f) and either install a gas
control system as described in 7.1.3(1) (1), (ii),
or (iii) (35 IAC 220.230(a) (b), or. (c)) or
(iii) ...or obtain approval of and install an

alternate gas control system....
(i) An open flare... :
(ii) A control system designed and operated to
‘reduce NMOC by 98 weight percent....
" (iii)A treatment system that processes the
collected gas for subsequent sale or use.
* * ‘*

29. The Defendants accepted waste at Parcel B of the
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l

Landfill, which has a design capacity greater than 2.5 Million Mg

and 2.5 million cubic meters, ‘and NMOC emission rate greater than
N )
50 Mg/yr, after 1987. The Defendants were thereby bound by

Condition 7.1.3 of CAAPP Permit No. 00040069.

30. TFrom at least July 27, 2005 to at least Octocber 18,
2006, the Defendants failed to install and operate a landfill gas

collection system that routes all collected gas to a compliant

control device. The Defendants thereby violated Condition 7.1.3

(i) of their CAAPP Permit, and thereby also violated Section 39.5

(6) of the Act, 415 ILCS 5/39.6 (2004).

31. - Plaintiff is without .an adequate remgdy at law.
Plaintiff will be irreparably injured and violations of the

pertinent environmental statutes and regulations will continue

until and unless this Court grants equitablé relief in the form

of a preliminary injunction, and, after trial, permanent
injunction.
WHEREFORE, Plaintiff, PEOPLE OF. THE STATE OF ILLINOIS, prays

that this court enter a temporary restraining order, preliminary

injunction, and after trial, permanent injunction and an order in

favor of Plaintiff and against the Defendants, COMMUNITY LANDFILL

co. and the CITY OF MORRIS, on Count VII:

1. Finding that the Defendants have violated Section

39.5(6) of the Act, and Condition 7.1.3(i) of CAAPP Permit No.

00040069;
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2. Enjoining the Defendants from any further violations of

Section 39.5(6) of the Act, and Condition 7.1.3(i) of CAAPP

Permit No. 00040069;

3. Assessing against the Defendants, pursuant to Section
42 of the Act, a civil penalty of Ten Thousand Dollars
($10,.000.00) for each day of violation of Section 39.5(6) of the
Act, and Condition‘7.1.3(i) of CAAPP Permit No. 00040069;

4. Ordering the Defendants.tojpay all costs, including
Illinois EPA response and oversight costs, atnorney, expert
witness and consultant fees expended by the State in its pursuit

of ‘the action; and .

5. . Granting such other relief as this court deems

appropriate and just.

. : COUNT VIII
VIOLATION OF CAAPP PERMIT CONDITIONS OPERATIONAL VIOLATIONS

1-34. Plaintiff realleges and incorporates by reference

herein, paragraphs 1 through 29 of Count VII, and paragraphS»29

through 33 of Count III, as paragraphs 1 through 34 of this Count

VIIT.
35. Condition 7.1.5 of the Defendants’ CAAPP Permit

provides, in pertinent part, as follows:

Operatlonal and Production Limits- and Work Practices
Upon becoming subject to the landfill gas collection and

control requirements in Condition 7.1.3 [35 IAC 220.250 and
220.230], the Permittee shall become subject to the

35



Electronic Filing: Received, Clerk's Office 09/11/2020

requirements of 7.1.5(a) through (h): [35 IAC 220.250,
Operational standards for Collection and Control Systems]

a.

operate the collection system such that gas is
collected from each area, cell, or group of cells in
the MSW landfill in which the initial solid waste has
been in place for: N

[35 I11l. Adm. Code 220.250(a)]

i. 5 years Or more if active; or
ii. . 2 years Or mor if closed or at final grade.
x * *

Operate the collection system with negative pressure at
each wellhead....[35 IAC 220.250(b) 1.

* -k *

Operate each interior wellhead in the collection system
with a landfill gas temperature less than 55°C (131°F)
and with either a nitrogen level less than 20 percent
or an oxygen level less than 5 percent...[35 IAC

220.250(c)].

* * *

Operate the collection system so that the methane
concentration is less than 500 ppm above background at
the surface of the landfill...[35 IAC 220.250(d) 1.

* * *

Operate .the gas collection and control system such that
all collected gases are vented to a control system..

* * *

Operate the gas collection and cortrol or treatment
system at all times, except during shutdown or
malfunction...[35 IAC 220.250(£) 1.

* * *

If monitoring demonstrates that the operational
requirements in Condition 7.1.5(b), (c), or (d) are not
met, take correction action as specified in Condition

7.1.12(a) (iii), (a) (v), or (c)(iv).
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) * *

36. By failing to collect landfill gas from every area and

cell at the Landfill, the Defendants violated Condition 7.1.5 (a)

of CAAPP Permit No. 00040069, and thereby also violated Section

39. 5(6) of the Act, 415 ILCS 5/39.5(6) (2004).

37. By falllng to. operate the collectlon system at the

Landfill so that each well operated at negatlve pressure, the

Defendants violated Condition 7.1.5 (b) of CAAPP Permit No.

.00040069, and thereby also violated Section 39.5(6) of the Act,

415 ILCS 5/39.5(6) (2004) .
38. By failing to operate each gas extraction well at a

temperature below 131 degrees F., and with nitrogen levels below

20% and oxygen levels below 5%, the Defendants violated Condition

7<1.5.(c) of CAAPP Permit No. 00040069, and thereby also violated

Section 39.5(6) of the Act.

-39, By failing to operate the gas collection system SO that

surface methane concentrations remained below 500 ppm above

background, the Defendants violated Condition 7.1.5(d) of CAAPP

Permit No. 00040069, and thereby also violated Section 39.5(6) of

the Act.

40. By allowing landflll gas to escape from wells to the

atmosphere, the Defendants failed to operate the collection and

control systems such that collected gases were,dlrected to a

compliant control system. The Defendants thereby violated
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Condition 7.1.5(e) of CAAPP Permit No. 00040069, and thereby also

violated Section 39.5(6) of the Act.

41. By failing to operate a cdmpliant control system from
at least July 1, 2004 until the date of filing this Verified
Complaint, the Defendants violated Condition 7.1.S(f) of CAAPP

Permit No. 00040069, and thereby also violated Section 39.5(6)

of the Act.

42, By failing to take corrective action to remedy the
operétional violations as describéd‘herein, the Defendants
violated Condition 7.1.5 (g) of CAAPP Permit No. 00040069, and
thereby also violated Section 39.5(6) of the Act.

43. Plaintiff is without an adequate remedy at law.
Plaintiff will be irreparably injured and violations of the
pertinent environmental statutes .and regulations will continﬁe
until and unless this Court grants equitable rélief in the form
of a preliminary injunction, and, after trial, permanent
injunction.

WHEREFORE, Plaintiff, PEOPLE OFATHE STATE OF ILLIﬁOIé, prays
that this court enter a-preliminary injunction, and after trial,
permanent injunction and an drder in favor of Plaintiff and

against the Defendants, COMMUNITY LANDFILL CO. and the CITY OF

MORRIS on Count VIII:

1. - Finding that the Defendants have violated Section

39.5(6) (a) of the Act, and Conditions 7.1.5 (a), (b),(c), (d4),
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(e), (f), and (g) of CAAPP Permit No. 00040069;
2. Enjoining the Defendants from any further violations of
39.5(6) (a) of the Act, and Conditioms 7.1.5 (&), (b), (c), (d),

(e), (f), and (g) of CAAPP Permit No. 00040063;

3. Assessing against the Defendants, pursuant to Section

42 of the Act, a civil penalty of Ten . Thousand Dollars

($10,000.00) forAeach day of each violation of the Act, and

Conditions 7.1.5 (a), (b),(c), (@), (e)y, (f£), and (g) of CAAPP

. permit No. 00040069 ;
4. ordering the Defendants to pay all costs, including

Illinois EPA responsé and'oversight costs, attorney, expert

witness and consultant fees expended by the State in ite pursuit

of the action; and

5. Granting such other relief as this court deems

appropriate and just.

COUNT IX .
VIOLATION OF CAAPP PERMIT CONDITIONS:
FAILURE TO.MONITOR CONTROL SYSTEM

1-29. Plaintiff realleges and incorporates by reference

herein, paragraphs 1 through 27 of Count viI, and paragraphs 29

and 32 of Count VI, as paragraphs 1 through 29 of this Count IX.

30. Condition 7.1.8 of the Defendants’ CAAPP Permit

provides, in pertinent part, as follows:

* * *

b) Enclosed combustors. Each owner or operator of an
enclosed combustor shall calibrate, maintain, and
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operate according to the manufacturer’s specifications,
the following equipment: [35 IAC 220.270(b)]

i.- A temperature monitoring device equipped with a
continuous recorder...[35 IAC 220.270(b) (1)1.

ii. A device that records flow to or bypass of the
control device...[35 IAC 220/270(b) (2)17.

* * *

Notwithstanding the exclusion from the monitoring
requirements under 35 IAC 220 (Conditions 7.1.8(a)
through (e)), the Permittee is required to perform the

following:

i, The Permittee sghall calibrate, maintain, and
operate according to the manufacturer’s
specifications, the following equipment [35 IAC

201.281]

A. A gas flow rate measuring devices (g) that
shall record the flow to the control’
system(s) ...at least every 15 minutes;

B. A gas flow rate measuring devices(g) that

provides a measurement of gas flow to or
bypass of the control system(s).....

Condition 7.2.8 of the Defendants CAAPP Permit
in pertinent part, as follows:
7\.— * *
The Permittee shall calibrate, maintain, and operate
according to the manufacturer’s specification, -

equipment that will enable the continuous monitoring of
each affected emigsion s unit’s hours of operations.

* * *

By failing to monitor temperature, gas flow, gas

bypass, operational interruptions, and by failing to install

temperature measuring devices ‘'on the electrical generating/gas
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destruction control'system, the Defendants violated Condition

7. 1.8 of CAAPP Permit No. 00040069, and thereby also violated

gection 39.5(6) of the Act.

33, By failing to maintain and operate continuous operation

monitoring eguipment on the electrical generating/gas destruction

control system, the Defendants violated Condition 7.2.8(b) of

CAAPP permit No. 00040069, and thereby also violated Section

39.5(6) of the Act.
34. Plaintiff is without an adequate remedy at law.

Plaintiff will be irreparably injured and violations of the

pertineht environmental statutes and regulatidns will continue

until and unless thig Court granté equitablé relief in the form

of a preliminary injunction, and, after trial, permanent

injunction.
WHEREFORE, Plaintiff, PEOPLE OF . THE STATE OF ILLINOCIS, prays

that this Court enter a preliminary injunction, and after trial,

permanent injunction, and an order in favor of Plaintiff and

against the Defendants, COMMUNITY LANDFILL CO. and the CITY OF

MORRIS, on Count IX:
1. Finding that the Defendants have violated Section

39.5(6) of the Act, and Conditions 7.1.8 and 7.2.8 of CAAPP

Permit No. 00040069;

2. Enjoining the Defendants from any further violations of

39.5(6) of the Act, and Conditions 7.1.8 and 7.2.8 of CAAPP
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Permit No. 00040069;

3. Assessing against the Defendants, pursuant to Section

42 of the Act, a civil penalty of Ten Thousand Dollars

. ($10,000.00) for each day of each violation of the Act, and

conditions 7.1.8 and 7.2.8 of CAAPP Permit No. 00040069;
4. Ordering the Defendants to pay all costs, including.

Illinois EPA response and oversight costs, attorney, expert

witness and consultant fees expended by the State in its pursuit

of the action; and

5. Granting such other relief as this Court deems

appropriate and just.

COUNT X
VIOLATION OF CAAPP PERMIT CONDITIONS: REPORTING VIOQOLATIONS

1-33. Plaintiff realleges and incorporates by reference

herein, paragraphs 1 through 27 of Count VII, paragraphs 29

through 30 of Count 1v, and paragraphs 29 through 32 of Count

III, as paragraphs 1 through 33 of this Count X.

34. Condition 7.1.10 of the Defendants’ CAAPP Permit

provides, in pertinent part, as follows:

Reporting Requirements

* * *

b) Each owner or operator of an MSW landfill with a
total design capacity equal to or greater than 2.5
million Mg and 2.5 million m?, shall submit an .
NMOC emission rate report to the Illinois EPA
initially and by June 1 annually thereafter. .. [35

IAC 220.280(b)1.
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* * *

Each owner or operator of a landfill shall submit
to the Illinois EPA annual reports of the recorded
information in Condition 7.1.10(e) (i) through (vi)

(Below) ....

i. Value and length of time for exceedance of
the applicable parameters monitored under
Condition 7.1.8(a) through (d). [35 IAC
220.280(e) (1)1 .

'ii.. Description and duration of all.periods'wheh
the gas stream is diverted from the control
device...[35IAC 220.280(e) (2)].

iii. Description and duration of all periods when
the control device was not operating for a
period exceeding 1 hour and length of time
the control device was not operating...[35
IAC 220.280(e) (3)].

* * *

The Permittee shall notify the Illinois EPA within
30 days of an ‘exceedance of the limits in-
Conditions 7.1.3,.7.1.5, or 7.1.6.

* * *
35. Condition 5.7.1 of the Defendants’ CAAPP Permit

provides, as follows:
General Source-Wide Reporting Requirements

The Permittee shall promptly notify the Illinois EPA,
Compliance Section of deviations of the source with the
permit requirements as follows, pursuant to Section
39.5(7) (f) (ii) of the Act. Reports shall describe the
probable cause of such deviations, and any corrective
actions or preventive measures taken.

36. Section 8.6.1 of the Defendants’ CAAPP Permit provides,

as follows:

Monitoring Reports
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If monitoring is required by any applicable requirements or
conditions of this permit, a report summarizing the required
monitoring results, as specified in the conditions of this
permit, shall be submitted to the Air Compliance Section of
the Illinois EPA every six months as follows:

Report Due Date
September 1
March 1

‘Monitoring Period
January-June
July-December

All instances of deviations from permit. requirements must be

clearly identified in such reports. All such reports shall

be certified in accordance with Condition 9.9. :

37.. Condition 9.8 of the Defendants’ CAAPP Permit
provides, in pertinent part, as follows:

Requirement for Compliance Certification

Pursuant to Section 32.5(7) (p) (v) of the Act, the Permittee

shall submit annual compliance certifications. The

Compliance certifications shall be submitted no later than

May 1 or more frequently as specified in the applicable
requirements or by permit condition... o ‘ '

38. By failing to submit annual NMOC emission rate reports

to Illinois EPA from June 1, 2000 to the present, the Defendants
violated Condition 7.1.10(b) of CAAPP Permit No. 00040069, and

thereby also violated Section 39.5(6) of the Act, 415 ILCS
5/39.5(6) (2004).

39. By failing to provide Illinois EPA with annual reports
of.exceedances of operating parameters, permit limitations, and
non-operation of the control system, the Defendants violated

Conditions 7.1.10 (e) and (g) of CAAPP Permit No. 00040069, and

thereby also violated Section 39.5(6) of the Act, 415 ILCS

5/39.5(6) (2004);
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40. By failing to promptly notify Illinois EPA of the
numerous deviations from permitted and regulatory operating

parameters, including positive pressure, exceedance of surface

methane levels, and excessive well temperature, the Defendants

violated Condition 5.7.1 of CAAPP Permit No, 00040069, and

thefeby also violated Section 39.5(6) of the Act, 415 ILCS

5/39.5(6) (2004).

41. By'failing'to provide semi-annual monitoring reports to
Illinois EPA, the Defendants violated Condition 8.6.1 of CAAPP

Permit No. 00040069, and thereby also violated Section 39.5(6) of

the’Act, 415 ILCS 5/39.5(6) (2004).
42. By failing to submit annual compliance certifications

to Illinois EPA at any tlme, the Defendants violated Condition

9.8 CAAPP Permit No. 00040069, and thereby also violated Section

39.5(6) of the Act, 415 ILCS 5/39.5(6) (2004).

43 . Plaintiff ig without an adequate remedy at law.
Plaintiff will be irreparabiy injured and violations of the

pertinent environmental statutes and regulations will continue

until and unless this Court grants equitable relief in the form

of a preliminary injunction, and, after trial,'permanent

injunction.
WHEREFORE, Plaintiff, PEOPLE OF THE STATE OF ILLINOIS, prays

that this court enter a preliminary injunction, and after a

trial, permanent injunction and an Order in favor of Plaintiff
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and”againstAthe Defendants, .COMMUNITY LANDFILL CO. and the CITY
OF MORRIS, on Count X:

1. Finding that the Defendants violated Section 39.5(6) (a)
of the _Act, 415 ILbCS 5/39.5(6) (2004), and Conditions
7.1.10(b), (e),and (g), Condition 5.7.1, Condition 8.6.1, and
Condition 9.8 of CAAPP Permit No. 00040069 ; |

2. Enjoining the Defendants from any further violations of
Section 39.5(6) of the Act, and Conditions 7.1.10(b), (e),and (g),
Condition 5;7,1, Condition 8.6.1, and Condition 9.8 of CAAPP
Permit No. 00040069;

3. Asgessing against the Defendaﬁts, pursuant to Section
42 of the Act, a civil penalty of Ten Thousand Dollars
($10,000.00) for each day of each violation of the Act, and
Conditions 7.1.10(b), (e),and (g), Condition 5.7.1, Conditioh
8.6.1, and Condition 9.8 of CAAPP Permit No. 00040069;

4. Ordering the Defendants to pay all costs, including
Illinois EPA respoﬁse and oversight costs, attorney, expert
witness and consultant fees expended by the State in its pursuit

of the action; and

5. Granting such other relief as. this court deems

appropriate and just-.
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of Counsel:

CHRISTOPHER GRANT

PEOPLE OF THE STATE OF ILLINOIS
ex rel. LISA MADIGAN,

Attorney General of the

State of Illinois

'MATTHEW J. DUNN, Chief .

Environmental Enforcement/Asbestos

MLItigatlon Division

BY: W WM ku( p .,WM

ROSEMARTE \CAZEADT, Chdef
Env r@ﬁ%ental Bureau- —
Assistant Attorney General‘=

Assistant Attorney General

Environmental Bureau
188 West Randolph Street 20th Floor

Chicago, IL- 60601 °
(312) 814-5388
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VERIFICATION

I, MATTHEW COOKINGHAM, 4being_d{uly sworn on oath state:

1. 1have been employed by the lllinois Environmental Protection Agency
(“lllinois EPA”) since May, 1994. ' o S

2. My title is Environmental Protection Engineer for the lllinois EPA Bureau
of Air. As part of my responsibilities, | inspect municipal solid waste
landfills, including the Morris Community Landfill, for compliance with
llinois regulations governing the collection and control of landfill gas.

3. | have read the attached Verified Complaint for Injunction and Other
Relief, and, except for matters stated on information and belief, | have
personal and direct knowledge of the facts set forth within Count I:
paragraph numbers 5-6, 8-9, 10-13, 15-21, and 29; Count |I: paragraph
numbers 28 and 31; Count lll: paragraph numbers 29 and 33, Count V: - .
paragraph numbers 29-30; :

F

4.  Aside from allegations stated on information and belief, the factual
matters set therein are true and correct in substance and fact, to the best

of my knowledge and true belief. :

SUBSCRIBED AND SWORN TO BEFORE
me this ['é%day, of November, 2006

A e LE0S kedeonc

NOTARYPUBILAR PUBLIC, STATE/OF LINOIS
MY COMMISSION EXPIRES 11//17/2006
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IN THE CIRCUIT COURT OF THE THIRTEENTH JUDICIAL CIRCUIT
GRUNDY COUNTY, ILLINOIS

PEOPLE OF THE STATE OF ILLINOIS,
ex rel. LISA MADIGAN, Attorney
General of the State of Illinois,

Plaintiff,

COMMUNITY LANDFILL CO., an
I1linois corporation, and

the CITY OF MORRIS, an Illinois
municipal corporation,

)
)
)
)
)
| )
-vs- ) No. 06 CH 184
)
)
)
)
)
)
)

" Defendants.
NOTICE OF MOTION

PLEASE TAKE NOTICE that on July 8, 2013, at 10:00 a.m. or whenever counsel may
be heard, Plaintiff, PEOPLE OF THE STATE OF ILLINOIS, will appear before the honorable
Robert Marsaglia in the Grundy County Courthouse, 111 E. Washington Street, Morris, Illinois,
- and there and then present its Motion to Voluntarily Dismiss without Prejudice, a copy of which
is attached.

By:

RISTOPHER GRANT
ssistant Attorney General
Environmental Bureau
69 W. Washington, #1800
Chicago, Illinois 60601
(312) 814-5388

EXHIBIT

D

tabbies®
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IN THE CIRCUIT COURT OF THE THIRTEENTH JUDICIAL CIRCUIT
GRUNDY COUNTY, ILLINOIS

PEOPLE OF THE STATE OF ILLINOIS,
ex rel. LISA MADIGAN, Attorney
General of the State of Illinois,

Plaintiff,

V. No. 06 CH 184

COMMUNITY LANDFILL CO., an
Ilinois corporation, and

the CITY OF MORRIS, an Illinois
municipal corporation,

N N N N N N e N Nt e et Nt Nt e’

Defendants.

MOTION TO VOLUNTARILY DISMISS WITHOUT PREJUDICE

NOW COMES Plaintiff, PEOPLE OF THE STATE OF ILLINOIS, ex rel. LISA
MADIGAN, Attorney General of the State of Illinois, and pursuant to 735 ILCS 5/2-1009 and
735 ILCS 5/5-117, moves this Court to dismiss this action witﬁout prejudice and without costs.
In support thereof, Plaintiff states as follows:

1. This Complainf in this matter was filed on December 8, 2006, and alleged
violations of the Illinois Environmental Protéction Act (“Act”) related to the Defendants’ failure
to collect and control landfill gas at the Morris Community Landfill (“Landfill”’). On December
15, 2006, the Court granted Plaintiff’s request for preliminary injunctive relief, and the
Defendants subsequently installed and began operating a landfill gas control flare at the Landfill.
On June 9, 2008, the State filed its Amended Complaint, which again related solely to alleged
léuidﬁll gas-related violations.

2. After the case was filed, Morris began submitting landfill gas reports to Plaintiff.

Recent reports indicate that landfill gas generation within the Landfill is ongoing, and that some
1
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collection wells are nonfunctional. While Plaintiff is not aware of a serious ongoing odor
nuisance, the current gas collection and control system will need to be expanded and updated.

3. Plaintiff contends that a new system can only be effective if installed as part of a
complete landfill closure. Landfill “closure” encompasses a wide range of engineering tasks that
are intended to prevent waste and waste constituents from escaping into groundwater, or
otherwise affecting the environment. Closure tasks include, for example, installation of systems
to collect and treat polluted water and landfill gas, re-contouring of the landfill surface to
minimize erosion, and installation of a compacted soil cover over the waste disposal area.' The
new landfill éas collection system should be installed within the final cover to be effective in
preventing an ocior nuisance from the closed Landfill.

4, The Landfill has not undergone closure as required under the Act. Therefore, the
Landfill has not yet been engineered to its final counters, and the installation of final cover has
not bégun.

5. Plaintiff has learned that the Illinois Environmental Protection Agency (“Illinois
EPA”) has recently inspected the Landfill, and that Illinois EPA observed potential violations
related to the failure to close the Landfill. Based on the Illinois EPA inspection report, one or
both of the Defendants in this case may be issued violation notices related to these potential
closure violations in the nea'r future.

6.  Pursuant to Section 31 of the Act, 415 ILCS 5/31 (2012) (*Section 317"), a person
issued a violation notice has the opportunity to meet with Illinois EPA without the participation

of the Illinois Attorney General’s Office. During this period, a prospective defendant and Illinois

" In addition to landfill ‘closure’, periodic maintenance is required for between 30 and 100 years after closure is
performed; this is referred to as “post-closure care”.
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EPA may, inter alia, discuss a possible technical remedy to the violations prior to the matter
being referred to the Attome‘y General’s Office for enforcement.

7. Plaintiff believes that a complete resolution of the violations alleged in this case
will require full closure of the Landfill. However, the provisions of Section 31 will inevitably
delay a complete resolution of the alleged closure-related violations.> Because this case is now
6 'z years old, Plaintiff will not ask that the Court stay this matter to al‘low for the Section 31
process to run its statutory course. Instead, Plaintiff requests that the Court dismiss this case,
without prejudice to the remaining violations in the Amended Complaint, and without costs.
These violations, and any addiﬁonal violations observed by Illinois EPA may be the subject of a

future enforcement proceeding.

2 Section 31 requires Illinois EPA to give notices of violations, allow time for meetings related to possible resolution
and also provide notifications of intent to pursue legal action prior to referral.
3
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WHEREFORE, Plaintiff, PEOPLE OF THE STATE OF ILLINOIS, respectfully requests

that this Court dismiss this case, without prejudice and without costs.

BY:

RESPECTFULLY SUBMITTED

PEOPLE OF THE STATE OF ILLINOIS
by LISA MADIGAN,
Attorney General of the State of Illinois

MATTHEW J. DUNN, Chief
Environmental Enforcement/Asbestos
Litigation Division

ELIZABETH WALLACE, Chief
Environmental Bureau North

CHRASTOPHER J. GRANT
Environmental Bureau
Assistant Attorney General

69 W. Washington Street, #1800
Chicago, IL 60602

(312) 814-5388
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CERTIFICATE OF SERVICE
I, CHRISTOPHER GRANT, an attorney, do certify that I caused the foregoing Motion to
Voluntarily Dismiss without Prejudice, and Notice of Motion to be served on those listed below

by email on July 3, 2013.

0 CHRISTOPHER GRANT

Service List:

City of Morris Mr. Scott Belt

c/o Mr. Richard Porter Scott Belt & Associates
Hinshaw & Culbertson : 105 E. Main Street

100 Park Avenue Suite 206

Rockford, Illinois 61101 ' Morris, Illinois 60450

Community Landfill Co.
c/o Mr. Mark LaRose

Mr. Andrew Bell

LaRose & Bosco

200 N. La Salle Street, Suite 2810
Chicago, Illinois 60601





