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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 
 

In the Matter of: 
 

STANDARD FOR THE DISPOSAL OF 
COAL COMBUSTION RESIDUALS 
IN SURFACE IMPOUNDMENTS: 
PROPOSED NEW 35 ILL. ADMIN. 
CODE 845 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 

PCB 2020-019 
(Rulemaking - Water) 

 
NOTICE OF ELECTRONIC FILING 

 
To: Attached Service List 

 
 

PLEASE TAKE NOTICE that on September 10, 2020, I electronically filed with the 

Clerk of the Illinois Pollution Control Board the PREFILED QUESTIONS OF ELPC, 

PRAIRIE RIVERS NETWORK, AND SIERRA CLUB TO DAVID E. NIELSON, copies 

of which are served on you along with this notice. 

 
Dated: September 10, 2020    Respectfully Submitted, 

 
 
   
Jeffrey T. Hammons, (IL Bar No. #6324007) 
Environmental Law & Policy Center 
1440 G Street NW 
Washington DC, 20005 
T: (785) 217-5722 
JHammons@elpc.org 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

 
 

IN THE MATTER OF: 
 
STANDARDS FOR THE DISPOSAL OF 
COAL COMBUSTION RESIDUALS IN 
SURFACE IMPOUNDMENTS: PROPOSED 
NEW 35 ILL. ADM. CODE 845 

 

) 
) 
) R 20-19 
) (Rulemaking – Land) 
) 
) 
) 

 
PREFILED QUESTIONS OF ELPC, PRAIRIE RIVERS NETWORK, AND SIERRA 

CLUB TO DAVID E. NIELSON 
 
1. On Page 2 of your testimony, you state: “This essentially requires a drainage layer at the 

base of new and retrofitted CCR surface impoundments with the purpose of reducing the 
hydraulic head on the impoundment’s composite liner system.” As used in this quoted 
sentence: 
 
a. What does “drainage layer” mean? 
b. What does “hydraulic head” mean? 
c. What does “composite liner” mean?  

 
2. On Page 3 of your testimony, you provide Figure 1, which is reproduced in the Appendix 

following these prefiled questions. 
 
a. What does “geomembrane” mean as used in Figure 1? 

 
3. On Page 3 of your testimony, you state: “In the 2010 proposed rule (Reference 3), the US 

EPA proposed a leachate collection and removal system be installed between the flexible 
membrane liner (FML, i.e., geomembrane) and low-permeability soil components of the 
impoundment’s composite liner system.” 
 
a. How does US EPA’s 2010 proposed rule’s leachate collection and removal 

system compare to the Proposed Illinois CCR Rule? 
b. Is a flexible membrane liner the same thing as a geomembrane liner? If not what 

are the differences?  
 

4. On Page 4 of your testimony, you cite to page 21369 of Reference 2 (Federal CCR Rule), 
and quote the following excerpt: “The proposed requirement for CCR surface 
impoundments to construct a leachate collection system between the FML and soil 
components would prevent the direct and uniform contact of the upper and lower 
components.” 
 
a. Does the quoted observation also apply to the Proposed Illinois CCR Rule? 
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b. If not, why not?  
 
5. On page 4, you state: “The agency could have required the leachate collection and 

removal system be installed above the impoundment’s composite liner system (as the 
Proposed Illinois CCR Rule), which would maintain the integrity of the liner.” 
 
a. Is it your opinion that the Proposed Illinois CCR Rule “would maintain the 

integrity of the liner?” 
 
6. On page 4, you state: “However, after performing an exhaustive risk assessment, which 

included modeling of and reviewing the available data on both proven and potential 
damage cases, the agency determined that a leachate collection and removal system was 
not necessary for CCR surface impoundments to be protective of human health and the 
environment.” 
 
a. What is the basis for your conclusion that US EPA “determined that a leachate 

collection and removal system was not necessary for CCR surface impoundments 
to be protective of human health and the environment?”  

b. Did US EPA make that determination as to leachate collection and removal 
systems generally? If not, did US EPA make that the determination specifically 
regarding EPA’s 2010 proposal? 
 

7. On page 5, you state: “I agree with the US EPA’s determination that a leachate collection 
and removal system is not necessary for CCR surface impoundments to be protective of 
human health and the environment.” 
 
a. What is the explicit US EPA determination that you agree with?  
b.  Can you cite to the explicit US EPA determination you agree with? If so, please 

provide a citation.  
c. Can you quote from the explicit US EPA determination you agree with? 

  
8. On page 5, you state: “As a licensed professional engineer, I believe that valid scientific 

studies, similar to the US EPA’s Risk Assessment, should be the primary basis for 
environmental regulation, which does not appear to be the case for the leachate collection 
and removal system requirements in the Proposed Illinois CCR Rule.” 
 
a. Did US EPA’s Risk Assessment analyze leachate collection and removal 

systems?  
b. Can you cite to EPA’s analysis ofand quote from where EPA analyzed leachate 

collection and removal systems in the US EPA Risk Assessment? If so, please 
provide a citation.  

c. Can you quote from EPA’s analysis of leachate collection and removal systems in 
the US EPA Risk Assessment? If so, please provide a quotation? 
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9. On page 6, you state: “However, removing CCR transport water (leachate) from surface 
impoundments is not an industry standard because it is not practical given the inherent 
operation of a surface impoundment.” 
 
a. What is the basis for your opinion that removal of leachate from surface 

impoundments is “not practical?” 
b. Why does the “inherent operation of a surface impoundment” render leachate 

collection and removal “not practical?” 
 
10. On page 6, you state: “The flow rate of leachate collected in an MSW landfill is typically 

less than 1/10th of the typical flow rate of CCR transport water system, which are usually 
about 3,000 to 5,000 gpm.” 
 
a. How did you derive the MSW landfill leachate flow rate?  

i. What did you derive it from?  
b. How did you derive the flow rates for CCR transport water systems?  

i. What did you derive them from?  
c. When you say “typical” and “usually about,” does that mean flow rates can be 

lower than 3,000 gpm or higher than 5,000 gpm for CCR transport water systems? 
d. How do owners or operators of surface impoundments regulate or control the flow 

rates of CCR transport water systems? 
e. Do you know the flow rates for CCR transport water systems at the coal power 

plants owned or operated by Midwest Generation? 
f. Did you review or consider the flow rates for CCR transport water systems at the 

coal power plants owned or operated by Midwest Generation? 
 

11. On page 6, you state: “One additional significant difference in MSW landfill leachate and 
transport water is that while MSW leachate is a waste product, the transport water is a 
vital part of the operation of a power plant to cool and move the CCR from a power 
station to waste treatment unit such as a CCR surface impoundment.” 
 
a. Does the “significant difference in MSW landfill leachate and transport water” 

affect whether a leachate collection and removal system can be installed and 
operated at a surface impoundment? If so, how does the “significant difference” 
impact the ability to install and operate a leachate collection and removal system 
at a surface impoundment?  

b. Once CCR transport water flows into a surface impoundment, does that transport 
water recirculate back to the coal power plant to “cool and move the CCR from a 
power station to waste treatment unit?” 

c. What does “waste treatment unit” mean? 
d. What makes a CCR surface impoundment a “waste treatment unit?”  
e. What treatment occurs at a CCR surface impoundment?  

 
12. On page 6, you state: “However, the Proposed Illinois CCR Rule does not mandate the 

removal of leachate or the maximum hydraulic head level on a pond liner system.” 
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a. What’s the basis for your opinion that the Proposed Illinois CCR rule “does not 
mandate the removal of leachate?” 
 

13. On page 6, you state: “In my opinion, the decision whether to install a leachate collection 
and removal system that will be operated as determined by the Owner/Operator should be 
made by the Owner/Operator.” 
 
a. What’s the basis for your opinion? 

  
14. On page 6, you state: “Installing a leachate collection and removal system in a CCR 

surface impoundment is not practical because, if the system was to operate, the pond 
would likely be dry, causing negative consequences such as fugitive dust emissions.” 
 
a. You stated “the pond would likely be dry,” what is the basis for your opinion that 

the pond would “likely” be dry with a leachate collection and removal system?  
b. Does a “dry” pond render a leachate collection and removal system “not 

practical?” If so, how does a “dry” pond render a leachate collection and removal 
system “not practical?” 

c. Are there circumstances where a pond would not be “dry” with a leachate 
collection and removal system?” If so, under what circumstances would a pond 
not be “dry” with a leachate collection and removal system? 

d. Is it possible to reduce or eliminate “fugitive dust emissions?” at surface 
impoundments? If so, what techniques or technology are used to reduce or 
eliminate “fugitive dust emissions” at surface impoundments? 

e. Would the installation and operation of a leachate collection and removal system 
affect the techniques or technologies used to reduce or eliminate “fugitive dust 
emissions” at surface impoundments?  

 
15. On page 7, you provided some calculations: 

 
a. For your calculation that resulted in Q = 7.5 million gal/day: 

i. Was 42,000 ft3 rounded to the nearest thousand? If so, what would the 
value be if you rounded the calculation to the nearest hundredth? 

ii. What was the conversion value you used to convert 42,000 ft3/hr to 5,300 
gpm?  

iii. Is 0.12 usually the conversion value to convert ft3/hr to gpm? E.g., 1 ft3/hr 
equals 0.12 gpm? 

iv. Was 5,300 rounded to the nearest hundred? If so, what would the value be 
if you rounded the calculation to the nearest hundredth? 

v. What was the conversion you used to convert 5,300 gpm to 7.5 million 
gal/day? Was the conversion gpm x 60 x 24? 

vi. What would the following calculation equal in gal/day if you did not do 
any rounding: Q = 20 ac x 43,560 ft2/ac x 0.048 ft/hr = 42,000 ft3/hr = 
5,300 gpm = 7.5 million gal/day 
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b. Using your same formula, all other variables remaining the same, what would the 
total flow per hour for the 20-acre pond if the filter layer was 1 foot (12 inches) 
thick?  

c. Using your same formula, all other variables remaining the same, what would the 
total flow per hour be for the 20-acre pond if the hydraulic conductivity of the 
filter layer was 1 x 10-6 cm/sec? 
 

16. On page 7 and page 8, you mention a hypothetical 20-acre surface impoundment: 
 
a. Why did you choose a 20-acre surface impoundment? 
b. Did you review surface impoundments in Illinois to arrive at the 20-acre 

hypothetical? 
c. Did you review the acreage of surface impoundments owned or operated by 

Midwest Generation? If so, what is the range of acreage for the impoundments 
you reviewed?  
 

17. On page 8, you state: “The installation of a leachate collection and removal system in the 
hypothetical 20-acre surface impoundment presented earlier is expected to require the 
mining, transportation, and placement of over 70,000 cubic yards (3,500 to 4,500 
truckloads) of free-draining gravel, which may not be considered to be a prudent use of 
natural resources, given the US EPAs position on the adequacy of composite liners 
without leachate collection.” 
 
a. What’s the basis for the “70,000 cubic yards” value?  

i. Did you conduct any analysis to arrive at that value?  
ii. If yes, what was that analysis?  

b. What’s the basis for the “3,500 to 4,500 truckloads” range?  
i. Why is there a difference of 1,000 truckloads from least to greatest in the 

range of truckloads for 70,000 cubic yards? 
ii. Did you conduct any analysis to arrive at the range of 3,500 to 4,500? If 

so, what was that analysis? 
c. Can free-draining gravel be brought to an impoundment through other means than 

trucks, such by barge or by rail? 
 

18. On page 8, you state: “To date, two states (Oklahoma and Georgia) have obtained US 
EPA approval of their CCR programs. Neither of these states have a requirement to 
install a leachate collection and removal system in a CCR surface impoundment. Also, I 
am not aware of any other state requiring (or proposing to require) a leachate collection 
and removal system in a CCR surface impoundment.” 
 
a. What is the relevance, if any, of whether other states have required leachate 

collection and removal systems?  
 

19. On page 8, you state: “The Federal CCR Rule and the Proposed Illinois CCR Rule both 
require a system of groundwater monitoring wells near the waste boundary of a CCR 
surface impoundment (Reference 1, Section 845.630.a.2), which is effectively an early 
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leak detection system and thus allow any required remedial actions to be implemented 
before offsite groundwater impacts.” 
 
a. What does the phrase “early leak detection system” mean?  
b. Are there any other types of leak detection systems? 
c. Is your statement referring to surface impoundments generally or only new or 

retrofitted impoundments?  
 

20. On page 9, you state: “Given my concerns with the system described in the Proposed 
Illinois CCR Rule, I suggest the Illinois Pollution Control Board should allow an 
alternative method of leachate collection that is at least as protective as the system 
required by the Proposed Illinois CCR Rule. For example, a collection system similar to 
that shown in Figure 2 would provide a proactive means of protecting groundwater since 
the lower geomembrane liner would impede the flow of any leakage from the primary 
composite liner and direct the flow to the leachate pumping system.” 
 
a. Is it your opinion that the collection system similar to Figure 2 is as protective or 

more protective than the collection system proposed by IEPA? 
 
21. On page 10, you state: “As a licensed professional engineer, I believe that valid scientific 

studies should be the basis for environmental regulation, which does not appear to be the 
case for the leachate collection and removal requirements in the Proposed Illinois CCR 
Rule.” 
 
a. Did you review any of the materials in the proceedings that adopted the leachate 

collection system requirements for solid waste landfills in Illinois? 
 

22. On page 13, you state: “The decontamination could include cleaning with high-pressure 
water washes, visual inspections for any damage, repair if damage was a result of the 
removal of CCR, and reuse as a supplemental layer below a new composite liner as 
suggested in Figure 2.” 
 
a. If an owner or operator was to install the alternative leachate collection system 

you proposed on pages 9 and 10, how could the existing geomembrane liner be 
reused? 

 
Dated: September 10, 2020   Respectfully Submitted, 

 

 
   
Jeffrey T. Hammons (IL Bar No. #6324007) 
Environmental Law & Policy Center 
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1440 G Street NW 
Washington DC, 20005 
T: (785) 217-5722 
JHammons@elpc.org 
 
Kiana Courtney (ARDC No. #6334333) 
Environmental Law & Policy Center 
35 E. Wacker Drive, Suite 1600 
Chicago, Illinois 60601 
KCourtney@elpc.org 
 
Attorneys for Environmental Law & Policy Center 
 
/s/ Jennifer Cassel    
Jennifer Cassel (IL Bar No. 6296047) 
Earthjustice 
311 S. Wacker Dr., Suite 1400 
Chicago, IL 60606 
(312) 500-2198 (phone) 
jcassel@earthjustice.org 
 
Thomas Cmar (IL Bar No. 6298307) 
Earthjustice 
3ll S. Wacker Dr., Suite 1400 
Chicago, IL 60606 
T: (312) 500-2191 
tcmar@earthjustice.org 
 
Mychal Ozaeta (ARDC No. #6331185) 
Earthjustice 
707 Wilshire Blvd., Suite 4300 
Los Angeles, CA 90017 
T: 213-766-1069 
mozaeta@earthjustice.org 
 
Melissa Legge (ARDC No. #6334808) 
Earthjustice 
48 Wall Street, 15th Floor 
New York, NY 10005 
T: 212 823-4978  
mlegge@earthjustice.org 
 
Attorneys for Prairie Rivers Network 
 
/s/ Faith E. Bugel    
Faith E. Bugel 
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1004 Mohawk 
Wilmette, IL 60091 
(312) 282-9119 
fbugel@gmail.com 
 
Attorney for Sierra Club 

  

Electronic Filing: Received, Clerk's Office 09/10/2020



 10 

CERTIFICATE OF SERVICE 

The undersigned, Jeffery T. Hammons, an attorney, certifies that I have served by email the Clerk 

and by email the individuals with email addresses named on the Service List provided on the 

Board’s website, available at https://pcb.illinois.gov/Cases/GetCaseDetailsById?caseId=16858, 

true and correct copies of the PREFILED QUESTIONS OF ELPC, PRAIRIE RIVERS 

NETWORK, AND SIERRA CLUB TO DAVID NIELSON, before 5 p.m. Central Time on 

September 10, 2020. The number of pages in the email transmission is 13 pages. 

 

Respectfully Submitted, 

 
 
   
Jeffrey T. Hammons, (IL Bar No. #6324007) 
Environmental Law & Policy Center 
1440 G Street NW 
Washington DC, 20005 
T: (785) 217-5722 
JHammons@elpc.org 
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SERVICE LIST  

Don Brown  
Clerk of the Board 
Don.brown@illinois.gov  
Vanessa Horton 
Vanessa.Horton@illinois.gov 
Illinois Pollution Control Board 
James R. Thompson Center 
Suite 11-500 
100 West Randolph 
Chicago, Illinois 60601 

Christine M. Zeivel 
Christine.Zeivel@illinois.gov 
Stefanie Diers 
Stefanie.Diers@illinois.gov 
Illinois Environmental 
Protection Agency 
1021 North Grand Avenue East 
P.O. Box 19276 
Springfield, IL 62794-9276 

Virginia I. Yang - Deputy Counsel 
virginia.yang@illinois.gov 
Nick San Diego - Staff Attorney 
nick.sandiego@illinois.gov 
Robert G. Mool 
bob.mool@illinois.gov 
Paul Mauer - Senior Dam Safety Eng. 
Paul.Mauer@illinois.gov 
Renee Snow - General Counsel 
renee.snow@illinois.gov 
Illinois Department of Natural Resources 
One Natural Resources Way 
Springfield, IL 62702-1271 

Matthew J. Dunn, Chief 
mdunn@atg.state.il.us 
Stephen Sylvester 
Sr. Asst. Attorney General 
ssylvester@atg.state.il.us 
Andrew Armstrong, Chief 
aarmstrong@atg.state.il.us 
Kathryn A. Pamenter 
KPamenter@atg.state.il.us 
69 West Washington Street, Suite 1800 
Chicago, IL 60602 

Deborah Williams 
Regulatory Affairs Director 
Deborah.Williams@cwlp.com 
City of Springfield 
Office of Utilities 
800 E. Monroe, 4th Floor 
Municipal Building East 
Springfield, IL 62757-0001 

Kim Knowles 
Kknowles@prairierivers.org 
Andrew Rehn 
Arehn@prairierivers.org 
1902 Fox Dr., Ste. 6 
Champaign, IL 61820 

Faith Bugel 
fbugel@gmail.com 
1004 Mohawk 
Wilmette, IL 60091 

Jeffrey Hammons 
Jhammons@elpc.org 
Kiana Courtney 
KCourtney@elpc.org 
Environmental Law & Policy Center 
35 E. Wacker Dr., Ste. 1600 
Chicago, IL 60601 
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 Keith Harley 
 kharley@kentlaw.edu 
 Daryl Grable 
 dgrable@clclaw.org 
 Chicago Legal Clinic, Inc. 
 211 W. Wacker, Suite 750 
 Chicago, IL 60606 

 

Michael Smallwood 
Msmallwood@ameren.com 
1901 Choteau Ave. 
St. Louis, MO 63103 

Mark A. Bilut 
Mbilut@mwe.com 
McDermott, Will & Emery 
227 W. Monroe Street 
Chicago, IL 60606-5096 

Abel Russ, Attorney 
aruss@environmentalintegrity.org 
Environmental Integrity Project 
1000 Vermont, Ave NW, Ste. 1100 
Washington, DC 20005 

Susan M. Franzetti 
Sf@nijmanfranzetti.com 
Kristen Laughridge Gale 
kg@nijmanfranzetti.com 
Vincent R. Angermeier 
va@nijmanfranzetti.com 
Nijman Franzetti LLP 
10 S. Lasalle St., Ste. 3600 
Chicago, IL 60603 

Alec M Davis, 
Executive Director 
adavis@ierg.org  
Kelly Thompson 
kthompson@ierg.org 
IERG 
215 E. Adams St. 
Springfield, IL 62701 

Walter Stone, Vice President 
Walter.stone@nrg.com  
NRG Energy, Inc. 
8301 Professional Place, Suite 230 
Landover, MD 20785 

  

Cynthia Skrukrud 
Cynthia.Skrukrud@sierraclub.org 
Jack Darin 
Jack.Darin@sierraclub.org 
Christine Nannicelli 
christine.nannicelli@sierraclub.org 
Sierra Club 
70 E. Lake Street, Ste. 1500 
Chicago, IL 60601-7447 

 Stephen J. Bonebrake 
 sbonebrake@schiffhardin.com  
 Joshua R. More 
 jmore@schiffhardin.com 
 Ryan C. Granholm 
 rgranholm@schiffhardin.com 
 Schiff Hardin, LLP 
233 S. Wacker Dr., Ste. 7100 
Chicago, IL 60606-6473 

Jennifer M. Martin 
Jennifer.Martin@heplerbroom.com 
jmartin@heplerbroom.com  
Melissa Brown 
Melissa.Brown@heplerbroom.com 
HeplerBroom LLC 
4340 Acer Grove Drive 
Springfield, IL 62711 
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Alisha Anker, Vice President, 
Regulatory & Market Affairs 
aanker@ppi.coop 
Prairie Power Inc. 
3130 Pleasant Run 
Springfield, IL 62711 

Chris Newman 
newman.christopherm@epa.gov 
Jessica Schumaker 
Schumacher.Jessica@epa.gov 
U.S. EPA, Region 5 
77 West Jackson Blvd. 
Chicago, IL 60604-3590 

Gibson, Dunn, & Crutcher, LLP 
Michael L. Raiff 
mraiff@gibsondunn.com  
2001 Ross Avenue 
Suite 2100 
Dallas, TX 75201 

 

Earthjustice 
Jennifer Cassel 
jcassel@earthjustice.org 
Thomas Cmar 
tcmar@earthjustice.org 
Melissa Legge 
mlegge@earthjustice.org 
Mychal Ozaeta 
mozaeta@earthjustice.org 
311 S. Wacker Drive 
Suite 1400 
Chicago, IL 60606 
 

BROWN, HAY, & STEPHENS, LLP 
Claire A. Manning 
cmanning@bhslaw.com  
Anthony D. Schuering 
aschuering@bhslaw.com  
205 S. Fifth Street, Suite 700 
Springfield, IL 62705 
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