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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 
 
In the Matter of:     ) 
       ) R 2020-019 
STANDARDS FOR THE DISPOSAL OF COAL )  
COMBUSTION RESIDUALS IN SURFACE ) (Rulemaking – Water) 
IMPOUNDMENTS: PROPOSED NEW 35 ILL. ) 
CODE 845      ) 
 

NOTICE OF FILING 

To: Service List 

PLEASE TAKE NOTICE that I have today electronically filed, with the Office of the 

Clerk of the Pollution Control Board, AmerenEnergy Medina Valley Cogen, LLC and Union 

Electric Company, d/b/a Ameren Missouri’s Pre-Hearing Comment, copies of which are 

herewith served upon you. 

Dated: August 10, 2020    Respectfully submitted, 
AmerenEnergy Medina Valley Cogen, 
LLC and Union Electric Company, d/b/a 
Ameren Missouri. 
 
By /s/Claire A. Manning    

BROWN, HAY & STEPHENS, LLP 
Claire A. Manning 
Registration No. 3124724 
Anthony D. Schuering 
Registration No. 6333319 
205 S. Fifth Street, Suite 1000 
P.O. Box 2459 
Springfield, IL  62705-2459 
(217) 544-8491 
cmanning@bhslaw.com 
aschuering@bhslaw.com 
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CERTIFICATE OF SERVICE 

The undersigned, an attorney, certifies that a true copy of the foregoing Notice of Filing, 

AmerenEnergy and Union Electric Company, d/b/a Ameren Missouri’s Pre-Hearing Comment, 

were electronically filed on August 10, 2020 with the following: 

Don Brown, Clerk of the Board 
Illinois Pollution Control Board 

James R. Thompson Center, Suite 11-500 
100 W. Randolph Street 

Chicago, IL  60601 
Don.Brown@illinois.gov 

and that copies were sent via email on August 10, 2020, to the parties on the service list. 

Dated: August 10, 2020    Respectfully submitted, 
AmerenEnergy Medina Valley Cogen, 
LLC and Union Electric Company, d/b/a 
Ameren Missouri. 
 
By /s/Claire A. Manning    

BROWN, HAY & STEPHENS, LLP 
Claire A. Manning 
Registration No. 3124724 
Anthony D. Schuering 
Registration No. 6333319 
205 S. Fifth Street, Suite 1000 
P.O. Box 2459 
Springfield, IL  62705-2459 
(217) 544-8491 
cmanning@bhslaw.com 
aschuering@bhslaw.com 
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SERVICE LIST 

Don Brown, Clerk of the Board 
Don.brown@illinois.gov 
Vanessa Horton, Hearing Officer 
Vanessa.Horton@illinois.gov 
Illinois Pollution Control Board 
James R. Thompson Center 
Suite 11-500 
100 West Randolph 
Chicago, Illinois 60601 

Stefanie N. Diers – Assistant Counsel 
Stefanie.diers@illinois.gov 
Christine M. Zeivel – Assistant Counsel 
Christine.zeivel@illinois.gov 
Illinois Environmental Protection Agency 
1021 N. Grand Ave., East, 
P.O. Box 19276 
Springfield, Illinois 62794-9276 

Virginia I. Yang - Deputy Counsel 
virginia.yang@illinois.gov 
Nick San Diego - Staff Attorney 
nick.sandiego@illinois.gov 
Robert G. Mool 
bob.mool@illinois.gov 
Paul Mauer - Senior Dam Safety Eng. 
Paul.Mauer@illinois.gov 
Renee Snow - General Counsel 
renee.snow@illinois.gov 
Illinois Department of Natural Resources 
One Natural Resources Way 
Springfield, IL 62702-1271 

Matthew J. Dunn, Chief 
mdunn@atg.state.il.us 
Stephen Sylvester 
Sr. Asst. Attorney General 
ssylvester@atg.state.il.us 
Andrew Armstrong, Chief 
aarmstrong@atg.state.il.us 
Kathryn A. Pamenter 
KPamenter@atg.state.il.us 
Office of the Illinois Attorney General 
69 West Washington Street, Suite 1800 
Chicago, IL 60602 

Michael L. Raiff 
mraiff@gibsondunn.com 
Gibson Dunn and Crutcher, LLP 
2001 Ross Avenue, Suite 2100 
Dallas, TX 75201 

Alisha Anker - V.P. Reg. & Market Affairs 
aanker@ppi.coop 
Prairie Power 
3130 Pleasant Run 
Springfield, IL 62711 

Michael Smallwood 
Msmallwood@ameren.com  
Ameren 
1901 Choteau Ave. 
St. Louis, MO 63103 

Cynthia Skrukrud 
Cynthia.Skrukrud@sierraclub.org 
Jack Darin 
Jack.Darin@sierraclub.org 
Christine Nannicelli 
christine.nannicelli@sierraclub.org 
Sierra Club 
70 E. Lake Street, Ste. 1500 
Chicago, IL 60601-7447 

Jeffrey Hammons 
Jhammons@elpc.org 
Environmental Law & Policy Center 
1440 G Street NW 
Washington, DC 20005 

Chris Newman 
newman.christopherm@epa.gov 
USEPA Region 5 
77 West Jackson Blvd. 
Chicago, IL 60604 
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Melissa Legge 
mlegge@earthjustice.org 
Earthjustice 
48 Wall Street, 15th Floor 
New York City, NY 10005 

Mark A. Bilut 
mbilut@mwe.com 
McDermott, Will & Emery, LLP 
227 West Monroe Street 
Chicago, IL 60606-5096 

Kim Knowles 
kknowles@prairierivers.org 
Andrew Rehn 
arehn@prairierivers.org 
Prairie Rivers Network 
1902 Fox Drive, Suite 6 
Champaign, IL 61820 

Abel Russ – Attorney 
aruss@environmentalintegrity.org 
Environmental Integrity Project 
1000 Vermont Avenue NW, Suite 1100 
Washington, DC 20005 

Kiana Courtney 
KCourtney@elpc.org 
Environmental Law and Policy Center 
35 E. Wacker Drive, Suite 1600 
Chicago, IL 60601 

Jennifer Cassel 
jcassel@earthjustice.org 
Thomas Cmar 
tcmar@earthjustice.org 
Earthjustice 
311 South Wacker Drive, Suite 1400 
Chicago, IL 60606 

Keith I. Harley 
kharley@kentlaw.edu 
Daryl Grable 
dgrable@clclaw.org 
Chicago Legal Clinic, Inc. 
211 West Wacker Drive, Suite 750 
Chicago, IL 60606 

Mychal Ozaeta  
mozaeta@earthjustice.org 
Earthjustice 
707 Wilshire Blvd., Suite 4300 
Los Angeles, CA 90017 

Deborah Williams 
Regulatory Affairs Director 
deborah.williams@cwlp.com 
City of Springfield 
Office of Public Utilities 
800 East Monroe, 4th Floor 
Municipal Bldg. East 
Springfield, IL 62757-0001 

Alec M Davis - Executive Director 
adavis@ierg.org 
Jennifer M. Martin 
jmartin@heplerbroom.com  
Kelly Thompson 
kthompson@ierg.org 
IERG 
215 E. Adams St. 
Springfield, IL 62701 

Stephen J. Bonebrake 
sbonebrake@schiffhardin.com  
Joshua R. More 
jmore@schiffhardin.com 
Ryan C. Granholm 
rgranholm@schiffhardin.com 
Schiff Hardin, LLP 
233 South Wacker Drive Suite 6600 
Chicago, IL 60606-6473 

Susan M. Franzetti 
sf@nijmanfranzetti.com 
Kristen Laughridge Gale 
kg@nijmanfranzetti.com 
Vincent R. Angermeier 
va@nijmanfranzetti.com 
Nijman Franzetti, LLP 
10 South LaSalle Street, Suite 3600 
Chicago, IL 60603 

 
 

 

Electronic Filing: Received, Clerk's Office 08/10/2020 P.C. #18

mailto:mlegge@earthjustice.org
mailto:mbilut@mwe.com
mailto:kknowles@prairierivers.org
mailto:arehn@prairierivers.org
mailto:aruss@environmentalintegrity.org
mailto:KCourtney@elpc.org
mailto:jcassel@earthjustice.org
mailto:tcmar@earthjustice.org
mailto:kharley@kentlaw.edu
mailto:dgrable@clclaw.org
mailto:mozaeta@earthjustice.org
mailto:deborah.williams@cwlp.com
mailto:adavis@ierg.org
mailto:jmartin@heplerbroom.com
mailto:kthompson@ierg.org
mailto:sbonebrake@schiffhardin.com
mailto:jmore@schiffhardin.com
mailto:rgranholm@schiffhardin.com
mailto:sf@nijmanfranzetti.com
mailto:kg@nijmanfranzetti.com
mailto:va@nijmanfranzetti.com


Page 5 of 8 

Faith Bugel 
fbugel@gmail.com 
1004 Mohawk 
Wilmette, IL 60091 

Walter Stone - Vice President 
Walter.Stone@nrg.com 
NRG Energy, Inc. 
8301 Professional Place, Suite 230 
Landover, MD 20785 

Melissa S. Brown 
melissa.brown@heplerbroom.com 
Jennifer M. Martin 
Jennifer.Martin@heplerbroom.com 
HeplerBroom, LLC 
4340 Acer Grove Drive 
Springfield, IL 62711 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

 
 
In the Matter of:     ) 
       ) 
STANDARDS FOR THE DISPOSAL OF COAL ) R 2020-019 
COMBUSTION RESIDUALS IN SURFACE ) (Rulemaking – Water) 
IMPOUNDMENTS: PROPOSED NEW 35 ILL. ) 
CODE 845      ) 
 

AMEREN’S PRE-HEARING COMMENT  

 NOW COMES AmerenEnergy Medina Valley Cogen, LLC and Union Electric 

Company, d/b/a Ameren Missouri (collectively, “Ameren”), by their attorneys Claire A. 

Manning and Anthony D. Schuering of BROWN, HAY & STEPHENS, LLP, and for their Pre-

Hearing Comment, state as follows: 

1. On August 10, 2020, the Illinois Attorney General’s Office filed a pre-hearing 

comment (the “OAG Pre-Hearing Comment”) which referenced Ameren’s Complaint against the 

Illinois Environmental Protection Agency (the “IEPA”) that is currently pending in State circuit 

court.  The OAG Pre-Hearing Comment asserts that, since this is a rulemaking of general 

applicability, the scope of potential questions should be limited to those which the Attorney 

General’s Office deems are designed “for the participants to seek to understand the intended 

legal operation of the proposed rules.” OAG Pre-Hearing Comment, p. 2. 

2. While Ameren agrees this is a rulemaking of general applicability, the crux of this 

rulemaking involves terms which define the universe of former ash ponds that may qualify as 

“CCR surface impoundments” as defined in Section 3.143 of the Act and, of those that qualify as 

CCR surface impoundments, which are “closed” for purposes of Section 22.59 of the Act. 

3. In its First Supplemental Response to its Pre-Filed Questions, the Agency 

identifies 73 “water treatment units” as “CCR surface impoundments”. See IEPA’s 1st Supp. 
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Resp. Pre-Filed Answers, pp. 6–7.  As a result, the Board’s authority and responsibility to fully 

explore and understand the scope of its rule of general applicability and its effect on the 

appropriate regulated universe cannot be hamstrung by the Agency’s decision to unilaterally 

apply Section 22.59(j) of the Act without consideration of the Board’s authority to define terms 

used by the legislature that underlie Board rules. The fact that the Agency made “final 

determinations” related to fee disputes in advance of, and without regard to, the Board’s province 

of determining in its regulations the definitional scope of the enabling legislation from which it 

draws its regulations, does not change the Board’s responsibility. 

4. Further, and in the interest of completeness, the Board should be provided the 

opportunity to apprise itself of all matters which the Attorney General’s Office references so that 

the Board can deliberate and act with the benefit of all relevant facts. 

5. Since the only specific matter referenced in the OAG Pre-Hearing Comment 

which was not a Board proceeding is Ameren’s Complaint against the IEPA, the Board should be 

able to apprise itself of that matter, as well. 

6. Therefore, attached hereto and incorporated herein by reference as Exhibit “A” is 

a true and correct copy of Ameren’s Complaint, filed July 27, 2020 in the Circuit Court of the 

Seventh Judicial Circuit, Sangamon County, Illinois. 
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Dated:  August 10, 2020   Respectfully submitted, 
AmerenEnergy Medina Valley Cogen, 
LLC and Union Electric Company, d/b/a 
Ameren Missouri. 
 
By /s/Claire A. Manning    

BROWN, HAY & STEPHENS, LLP 
Claire A. Manning 
Registration No. 3124724 
Anthony D. Schuering 
Registration No. 6333319 
205 S. Fifth Street, Suite 1000 
P.O. Box 2459 
Springfield, IL  62705-2459 
(217) 544-8491 
cmanning@bhslaw.com 
aschuering@bhslaw.com 
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EXHIBIT A 

Complaint in AmerenEnergy Medina Valley Cogen, LLC, et. al. v. Illinois Environmental 
Protection Agency, et. al., No. 2020-MR-615 (7th Jud. Cir. July 27, 2020). 
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IN THE CIRCUIT COURT OF THE 
SEVENTH JUDICIAL CIRCUIT 

SANGAMON COUNTY, ILLINOIS 

AMERENENERGY MEDINA VALLEY COGEN, ) 
LLC, an Illinois Limited Liability Company and  ) 
UNION ELECTRIC COMPANY D/B/A  ) 
AMEREN MISSOURI, a Missouri Corporation. )

)
Plaintiffs/Petitioners, )

)
v. ) Case No.: 

) 
THE ILLINOIS ENVIRONMENTAL ) 
PROTECTION AGENCY, JOHN J. KIM, ) 
Director of the Illinois Environmental Protection ) 
Agency, WILLIAM E. BUSCHER, P.G.,  ) 
Manager of the Hydrogeology and Compliance ) 
Unit in the Illinois Environmental Protection  ) 
Agency’s Bureau of Water, Division of Public ) 
Water Supplies, each in an Official Capacity, )

)
Defendants/Respondents. ) 

VERIFIED COMPLAINT FOR DECLARATORY RELIEF 
AND PETITION FOR WRIT OF CERTIORARI 

NOW COMES Plaintiffs/Petitioners, AMERENENERGY MEDINA VALLEY COGEN, 

LLC, an Illinois Limited Liability Company and UNION ELECTRIC COMPANY D/B/A 

AMEREN MISSOURI, a Missouri Company authorized to do business in Illinois (collectively 

“Plaintiffs”), by and through their attorneys, BROWN, HAY & STEPHENS, LLP, and as and for 

their Complaint for Declaratory Relief and Petition for Writ of Certiorari against Defendants, THE 

ILLINOIS ENVIRONMENTAL PROTECTION AGENCY, JOHN J. KIM, Director of the 

Illinois Environmental Protection Agency, and WILLIAM E. BUSCHER, Manager of the 

Hydrogeology and Compliance Unit in the Illinois Environmental Protection Agency’s Bureau of 

Water, Division of Public Water Supplies, each in an official capacity, hereby states and alleges 

as follows: 

EFILED
7/27/2020 5:05 PM

Paul Palazzolo
7th Judicial Circuit

Sangamon County, IL

2020MR000615
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NATURE OF THE DISPUTE 

1. The Illinois Environmental Protection Agency (“IEPA”) demands fees pursuant to 

(a) an unlawful, unauthorized and ultra vires application of new provisions of the Illinois 

Environmental Protection Act (“Act”) that define and regulate clean coal residual (“CCR”)1 

surface impoundments to former ash ponds that no longer contain CCR,2 (b) the IEPA’s unilateral 

creation of a fee procedure that claimed to address objections without developing those procedures 

via regulation, as required by the Illinois Administrative Procedures Act (“APA”), 5 ILCS 100/1-

1, et. seq., and (c) a “final determination” the IEPA claimed to have made as a result of this 

unauthorized procedure that wholly fails to address the arguments made by Ameren Energy and 

constitutes an arbitrary, unreasonable and erroneous agency decision, which is not subject to the 

appeal provisions of the Act or the APA. 

PARTIES 

2. Plaintiff, AMERENENERGY MEDINA VALLEY COGEN, LLC (“Medina 

Valley”) is an Illinois Limited Liability Company with its principal office is located at 1901 

Chouteau Avenue, St. Louis, Missouri 63103.  Medina Valley owns property in Illinois previously 

used to generate electricity, including coal-fired electric generating units formerly located near 

Hutsonville and Meredosia, Illinois. 

3. Plaintiff, UNION ELECTRIC COMPANY is a Missouri Company authorized to 

do business in Illinois and does business as Ameren Missouri (“Ameren Missouri”).  Its principal 

 
1 The term “CCR” was added to the Act pursuant to P.A. 101-0171, and is defined to mean “fly ash, bottom ash, boiler 
slag, and flue gas desulfurization materials generated from burning coal for the purpose of generating electricity by 
electric utilities and independent power producers.” Ex. 8, p. 2; 415 ILCS 5/3.142.  Throughout the Complaint, the 
terms “CCR”, “coal ash byproduct”, “byproduct”, and related terms, are used interchangeably.  Each term refers to 
the same thing—the ash and other residuals which remain after the generation of electricity via coal combustion. 
2 The term “CCR surface impoundment” was added to mean “a natural topographic depression, man-made excavation, 
or diked area, which is designed to hold an accumulation of CCR and liquids, and the unit treats, stores, or disposes 
of CCR.” Ex. 8, p. 2; 415 ILCS 5/3.143.  
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office is located at 1901 Chouteau Avenue, St. Louis, Missouri 63103.  Ameren Missouri owns 

property in Illinois previously used to generate electricity, including coal-fired electric generating 

units formerly located in Venice, Illinois. 

4. Both Medina Valley and Ameren Missouri are subsidiaries of Ameren Corporation, 

a publicly traded company which owns regulated utility companies that provide electricity and/or 

natural gas to millions of customers throughout its service territories. 

5. Defendant THE ILLINOIS ENVIRONMENTAL PROTECTION AGENCY 

(“IEPA”) is an Agency of the State of Illinois established pursuant to Section 4(a) of the Illinois 

Environmental Protection Act (the “Act”), 415 ILCS 5/4(a).  Its principal place of business is 

located at 1021 North Grand Avenue East, Springfield, Illinois 62794. 

6. Defendant JOHN J. KIM is the Director of the IEPA and is responsible for the 

supervision and direction of the IEPA pursuant to Section 4(a) of the Act. 415 ILCS 5/4(a).  

Defendant Kim is sued in his official capacity only, and upon information and belief, is a resident 

of Sangamon County, Illinois. 

7. Defendant WILLIAM E. BUSCHER is a Manager of the IEPA’s Bureau of Water, 

Division of Public Water Supplies.  Defendant Buscher is sued in his official capacity only, and 

upon information and belief, is a resident of Sangamon County, Illinois. 

VENUE 

8. Venue is appropriate in Sangamon County pursuant to 735 ILCS 5/2-103(a) 

because the IEPA’s principal office is located in Sangamon County, Illinois. 

9. Alternatively and/or additionally, venue is appropriate in Sangamon County 

pursuant to 735 ILCS 5/2-103(a) because the transaction which Plaintiffs’ cause of action arose, 

or some part thereof, occurred in Sangamon County, Illinois. 

Electronic Filing: Received, Clerk's Office 08/10/2020 P.C. #18



Page 4 of 22 

10. Alternatively and/or additionally, venue is appropriate in Sangamon County 

pursuant to 735 ILCS 5/2-101 because the transaction which Plaintiffs’ cause of action arose, or 

some part thereof, occurred in Sangamon County, Illinois. 

FACTUAL ASSERTIONS 

11. At all times relevant to this Complaint, Medina Valley was the record owner of the 

real property formerly used for an electric generation station at Hutsonville, Illinois 

(“Hutsonville”). 

12. At all times relevant to this Complaint, Medina Valley was the record owner of the 

real property formerly used for an electric generation station near Meredosia, Illinois 

(“Meredosia”). 

13. At all times relevant to this Complaint, Ameren Missouri was the record owner of 

the real property formerly used for an electric generation station near Venice, Illinois (“Venice”). 

14. At Hutsonville, Meredosia, and Venice, as with other coal-fired power plants, the 

burning of coal to generate electricity produced coal ash byproduct, which in turn meant that the 

sites needed places to store or dispose of said ash byproduct.  The byproduct was stored in what 

were referred to as “ash ponds”—depressions in the land that are regulated as water treatment 

facilities used for the management of coal ash byproducts. 

15. Several years ago, Ameren made a business decision to transition away from 

generating electricity in Illinois. Accordingly, Ameren and its affiliated entities took steps to idle 

or close the power stations at each of the sites and, additionally, closed each of the ash ponds that 

were located at these sites.  

16. There were a total of five (5) ash ponds on site at Hutsonville:  Ponds A, B, C, D, 

and the Bottom Ash Pond.  As part of the Hutsonville closure, Medina Valley determined to “clean-

close” three of those ash ponds—Ponds B, C, and the Bottom Ash Pond.  Clean closing an ash 
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pond involves removing all the ash byproduct that has accumulated within the pond such that the 

pond no longer contains any ash byproduct. 

17. At its peak, there were a total of three (3) ash ponds on site at Meredosia: The 

Bottom Ash Pond, the Fly Ash Pond, and the Old Ash Pond.  The Old Ash Pond was closed in the 

early 1970s, prior to any regulatory structure being adopted by the Illinois Pollution Control Board 

to regulate the closure of ash ponds.  The Bottom Ash Pond was closed via clean-closure. 

18. As part of the closure process, Plaintiffs cooperated extensively with the IEPA to 

gain IEPA’s approval to close the various ash ponds at these sites. 

Hutsonville 

19. On or about February 26, 2015, Ameren, on behalf of Medina Valley, submitted a 

Closure Plan to the IEPA (the “Hutsonville Ponds Closure Plan”) which detailed Medina Valley’s 

plans for closing multiple ash ponds at Hutsonville.  A true and correct copy of the Hutsonville 

Ponds Closure Plan, excluding those appendices and exhibits referenced in footnote 3, is attached 

hereto and incorporated herein as Exhibit 1.3  In the Hutsonville Ponds Closure Plan, Medina 

Valley explained that it would clean-close Pond B, Pond C, and the Bottom Ash Pond. Ex. 1, p. 

20, §§ 4.2–4.3. 

20. The Hutsonville Ponds Closure Plan detailed that all CCR removed from Pond B, 

Pond C, and the Bottom Ash Pond would be relocated to Pond A. Id. 

 
3 The original Hutsonville Ponds Closure Plan included over 650 additional pages of technical tables and appendices.  
Plaintiffs’ review of those exhibits determined that they were not pertinent to the Court’s review of Plaintiffs’ claim, 
so in the interest of economy, those additional pages were not included along with this exhibit. Should the Court 
believe that its adjudication of this action is in any way hampered by Plaintiffs exclusion of these pages, Plaintiffs will 
supplement their exhibit with the excluded pages. 
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21. On or about April 8, 2015, Buscher, on behalf of the IEPA, approved the 

Hutsonville Ponds Closure Plan via letter.  A true and correct copy of Buscher’s approval letter is 

attached hereto and incorporated herein as Exhibit 2. 

22. On or about November 21, 2016, Ameren submitted to the IEPA a Construction 

Quality Assurance Report (the “Hutsonville Ponds CQA”), a true and correct copy of which, 

excluding those appendices and exhibits referenced in footnote 4, is attached hereto and 

incorporated herein as Exhibit 3.4 

23. The Hutsonville Ponds CQA explained that, by September 24, 2015, all CCR was 

removed from Ponds B, C, and the Bottom Ash Pond, and was placed in Pond A. Ex. 3, p. 6, § 2.1.   

24. On or about March 30, 2017, Buscher, on behalf of the IEPA, approved the 

Hutsonville Ponds CQA via letter.  A true and correct copy of Buscher’s approval letter is attached 

hereto and incorporated herein as Exhibit 4. 

Meredosia 

25. On or about December 9, 2016, Ameren, on behalf of Medina Valley, submitted a 

Closure Plan for the Fly Ash Pond and Bottom Ash Pond at Meredosia (the “Meredosia Closure 

Plan”), a true and correct copy of which, excluding those appendices and exhibits referenced in 

footnote 5, is attached hereto and incorporated herein as Exhibit 5.5 

 
4 The original Hutsonville Ponds CQA included approximately 945 additional pages of technical tables and 
appendices.  Plaintiffs’ review of those exhibits determined that they were not pertinent to the Court’s review of 
Plaintiffs’ claim, so in the interest of economy, those additional pages were not included along with this exhibit. 
Should the Court believe that its adjudication of this action is in any way hampered by Plaintiffs exclusion of these 
pages, Plaintiffs will supplement their exhibit with the excluded pages. 
5 The original Meredosia Closure Plan included over 580 additional pages of technical tables and appendices.  
Plaintiffs’ review of those exhibits determined that they were not pertinent to the Court’s review of Plaintiffs’ claim, 
so in the interest of economy, those additional pages were not included along with this exhibit. Should the Court 
believe that its adjudication of this action is in any way hampered by Plaintiffs exclusion of these pages, Plaintiffs will 
supplement their exhibit with the excluded pages. 
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26. On or about March 8, 2017, Buscher, on behalf of the IEPA, approved the 

Meredosia Closure Plan via letter.  A true and correct copy of Buscher’s approval letter is attached 

hereto and incorporated herein as Exhibit 6. 

27. On or about January 31, 2019, Ameren, on behalf of Medina Valley, submitted to 

the IEPA a Construction Quality Assurance Report (the “Meredosia CQA”), a true and correct 

copy of which, excluding those appendices and exhibits referenced in footnote 6, is attached hereto 

and incorporated herein as Exhibit 7.6 

28. The Meredosia CQA explains that CCR was removed from the Bottom Ash Pond 

“to facilitate clean closure of these areas[,]” and that clean closure was completed on the Bottom 

Ash Pond on May 23, 2018. Ex. 7, p. 6. 

The CCR Law and IEPA’s Demand 

29. In 2019, the Illinois General Assembly passed Senate Bill 9, which became Public 

Act 101-0171 (the “CCR Law”) after Governor Pritzker signed it into law on July 30, 2019. See 

Illinois General Assembly, Bill Status of SB0009, available at https://perma.cc/WRU4-U2EF.  A 

true and correct copy of the CCR Law, as enrolled, is attached hereto and incorporated herein as 

Exhibit 8. 

30. The CCR Law amended multiple provisions of the Act, including:  

a. Adding the term “CCR” to the Act to mean “fly ash, bottom ash, boiler slag, 

and flue gas desulfurization materials generated from burning coal for the purpose of 

generating electricity by electric utilities and independent power producers.” Ex. 8, p. 2; 

 
6 The original Meredosia CQA included 3 additional pages of technical tables and appendices.  Plaintiffs’ review of 
those exhibits determined that they were not pertinent to the Court’s review of Plaintiffs’ claim, so in the interest of 
economy, those additional pages were not included along with this exhibit. Should the Court believe that its 
adjudication of this action is in any way hampered by Plaintiffs exclusion of these pages, Plaintiffs will supplement 
their exhibit with the excluded pages. 
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415 ILCS 5/3.142.  Effectively, CCR refers to the material that was called “fly ash” or “ash 

byproduct” prior to the CCR Law. 

b. Adding the term “CCR surface impoundment” to mean “a natural 

topographic depression, man-made excavation, or diked area, which is designed to hold an 

accumulation of CCR and liquids, and the unit treats, stores, or disposes of CCR.” Ex. 

8, p. 2; 415 ILCS 5/3.143 (emphasis added); and, 

c. Adding Section 22.59 to the Act, which provides for a set of regulations to 

be promulgated by the Illinois Pollution Control Board and applied for the purpose of 

regulating, operating, and closing surface impoundments. See Ex. 8, pp. 20–28; 415 ILCS 

5/22.59. 

31. As amended by the CCR Law, Section 22.59(j)(1) of the Act provides for two tiers 

of fees to be assessed to “owners and operators” of “CCR surface impoundments”—initially 

$50,000 if the surface impoundment had been closed, and $75,000 if the surface impoundment had 

not yet been closed. Ex. 8, p. 27; 415 ILCS 5/22.59(j)(1). 

32. Similarly, Section 22.59(j)(2) requires that the “owners and operators” of “CCR 

surface impoundments” pay either $15,000 or $25,000 annually to the IEPA beginning on July 1, 

2020.  The $15,000 fee is assessed for surface impoundments which has completed closure, but 

has not completed post-closure care, and the $25,000 fee is assessed for surface impoundments 

which have not completed closure. Ex. 8, p. 27; 415 ILCS 5/22.59(j)(2). 

33. On or about December 16, 2019, the IEPA sent a series of invoices to Ameren-

affiliated entities assessing a total of $600,000 in fees pursuant to 415 ILCS 5/22.59(j)(1).  Of that 

$600,000: 
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a. $75,000 was assessed against Medina Valley for Hutsonville Pond B, which 

was previously clean-closed.  A true and correct copy of this invoice is attached hereto and 

incorporated herein as Exhibit 9. 

b. $75,000 was assessed against Medina Valley for Hutsonville Pond C, which 

was previously clean-closed. Ex. 9. 

c. $75,000 was assessed against Medina Valley for Hutsonville Bottom Ash 

Pond, which was previously clean-closed. Ex. 9. 

d. $75,000 was assessed against Medina Valley for the Old Ash Pond at 

Meredosia, which was closed before any Board regulations existed regarding the closure 

of old ash ponds.  A true and correct copy of this invoice is attached hereto and incorporated 

herein as Exhibit 10. 

e. An additional $50,000 was assessed against Medina Valley for the Bottom 

Ash Pond at Meredosia, Ex. 10, which was clean-closed prior to the passage of the CCR 

Law. 

34. Assessment of fees pursuant to Section 22.59(j) of the Act is only applicable to 

CCR surface impoundments, as that term is defined at Section 3.143. See 415 ILCS 5/22.59(j) 

(explaining that fees are assessed against “owners and operators” of “CCR surface 

impoundments.”). 

35. An assessment of a $50,000 fee is only appropriate under Section 22.59(j)(1) of the 

Act for CCR surface impoundments that have completed closure. 415 ILCS 5/22.59(j)(1). 

36. An assessment of a $75,000 fee is only appropriate under Section 22.59(j)(1) of the 

Act for CCR surface impoundments that have not completed closure. 415 ILCS 5/22.59(j)(1). 
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37. On or about January 31, 2020, Ameren Energy sent to letter to IEPA Director Kim 

(the “Ameren January Letter”), explaining that IEPA was improperly assessing fees as to various 

former ash ponds that had achieved closure pursuant to IEPA oversight and approval prior to the 

effective date of the CCR Law, including but not limited to Ponds B, C, and the Bottom Ash Pond 

at Hutsonville.  A true and correct copy of the Ameren January Letter is attached hereto and 

incorporated herein as Exhibit 11. 

38. In conjunction with the Ameren January Letter, entities affiliated with Ameren paid 

$250,000 to the IEPA in order to satisfy the amounts which those entities thought may have been 

correctly assessed against certain existing ash ponds which were thus subject to regulation under 

the CCR Law. 

39. On or about March 25, 2020, Buscher, on behalf of the IEPA, sent a letter (the 

“IEPA March Letter”) in response to the Ameren January Letter in which IEPA provided what it 

deemed a “preliminary analysis” that both detailed the removal of coal ash from Hutsonville’s 

Ponds B, C, and the Bottom Ash Pond, and summarily concluded that these former ash ponds—

which had been closed and no longer contain CCR—were appropriately charged fees pursuant to 

415 ILCS 5/22.59(j)(1).  A true and correct copy of the IEPA March Letter is attached hereto and 

incorporated herein as Exhibit 12.   

40. The IEPA March Letter provides no legal basis or analysis to refute Ameren’s 

assertion that its ash ponds did not qualify as CCR surface impoundments. See Id. 

41. On or about May 13, 2020, after a series of meetings between IEPA staff and 

Ameren representatives, Ameren sent a more detailed letter to Director Kim (the “Ameren May 

Letter”) which asserted, inter alia, that several of the ash ponds which the IEPA was assessing 

fees against pursuant to 415 ILCS 5/22.59(j) did not qualify as “CCR surface impoundments” 
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under Section 3.143 of the Act because, prior to the applicable date of the CCR Law, those ash 

ponds had been clean-closed and, accordingly, no longer treat, store, or dispose of CCR.  A true 

and correct copy of the Ameren May Letter is attached hereto and incorporated herein as Exhibit 

13. 

42. The Ameren May Letter concludes by asserting that Ameren owes no further fees 

to the IEPA, and that the correct amount which Ameren-related entities owe to the IEPA pursuant 

to Section 22.59(j) is $200,000, not the $600,000 originally assessed by the IEPA. Id. at pp. 5–6. 

43. On or about May 15, 2020, the IEPA sent a series of invoices to Ameren-affiliated 

entities assessing a total of $190,000 in annual fees pursuant to 415 ILCS 5/22.59(j)(1).  Of that 

$190,000: 

a. $25,000 was assessed against Medina Valley for Hutsonville Pond B, which 

was previously clean-closed.  A true and correct copy of this invoice is attached hereto and 

incorporated herein as Exhibit 14. 

b. $25,000 was assessed against Medina Valley for Hutsonville Pond C, which 

was previously clean-closed. Ex. 14. 

c. $25,000 was assessed against Medina Valley for Hutsonville Bottom Ash 

Pond, which was previously clean-closed. Ex. 14. 

d. $25,000 was assessed against Medina Valley for the Old Ash Pond at 

Meredosia, which was closed before any Board regulations existed regarding the closure 

of old ash ponds.  A true and correct copy of this invoice is attached hereto and incorporated 

herein as Exhibit 15. 
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e. An additional $15,000 was assessed against Medina Valley for the Bottom 

Ash Pond at Meredosia, Ex. 15, which was clean-closed prior to the passage of the CCR 

Law. 

44. Assessment of fees pursuant to Section 22.59(j) of the Act is only applicable to 

CCR surface impoundments, as that term is defined at Section 3.143. See 415 ILCS 5/22.59(j) 

(explaining that fees are assessed against “owners and operators” of “CCR surface 

impoundments.”). 

45. Under Section 22.59(j)(2) of the Act, an annual fee of $15,000 is only applicable to 

CCR surface impoundments which have completed closure. 

46. Under Section 22.59(j)(2) of the Act, an annual fee of $25,000 is only applicable to 

CCR surface impoundments which have not completed closure. 

47. By virtue of the IEPA’s continued request for fees which are predicated on Section 

22.59(j), the IEPA is concluding that an ash pond—which as of the effective date of the CCR Law 

does not treat, store, or dispose of CCR—nonetheless qualifies as a CCR surface impoundment. 

48. Additionally, by virtue of the IEPA’s continued requests for fees assessed against 

Medina Valley ash ponds, which closed with IEPA approval prior to the CCR Law becoming 

effective (and which are predicated on the highest-tier fee provisions of Section 22.59(j)), the IEPA 

is concluding that such ash ponds are not entitled to be treated as closed. 

49. On or about June 12, 2020 Buscher sent a letter to Ameren titled “Final 

Determination – Ameren Energy Generating Company Hutsonville Station and Meredosia 

Station” (the “Final Determination Letter”).  A true and correct copy of the Final Determination 

Letter is attached hereto and incorporated herein as Exhibit 16. 
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50. The Final Determination Letter provides no legal or factual analysis, and wholly 

fails to address the arguments made by Ameren in the Ameren May Letter.  Instead, the Final 

Determination Letter simply reasserts the IEPA’s demand for fees, summarily stating that the 

IEPA “determined” that the ash ponds listed in the letter “are CCR surface impoundments as 

defined” in Section 3.143 of the Act “and are therefore, subject to fees pursuant to Section 22.59(j) 

of the Act[.]” Ex. 16, p. 1. 

51. Hutsonville Pond B, Pond C, and the Bottom Ash Pond are each listed in the Final 

Determination Letter, along with a demand for $75,000 for each ash pond pursuant to 415 ILCS 

5/22.59(j)(1). Ex. 16, p. 1.  

52. The Old Ash Pond and Bottom Ash Pond at Meredosia are each listed in the Final 

Determination Letter, along with a demand for $50,000 for the Bottom Ash Pond and $75,000 for 

the Old Ash Pond. Ex. 16, p. 1. 

COUNT I: 
DECLARATORY JUDGMENT ACTION CONCERNING IEPA’S ULTRA VIRES 

APPLICATION OF THE ACT TO CLEAN-CLOSED PONDS 

53. Plaintiffs re-allege and incorporate all preceding paragraphs by reference thereto as 

if fully set forth herein. 

54. Section 3.143 of the Act, as added by the CCR Law, defines CCR surface 

impoundment to be “a natural topographic depression, man-made excavation, or diked area, which 

is designed to hold an accumulation of CCR and liquids, and the unit treats, stores, or disposes of 

CCR.” 415 ILCS 5/3.143. 

55. Section 22.59(j) of the Act, as added by the CCR Law, requires “owners and 

operators” of “CCR surface impoundments” to pay fees on an ongoing basis to the IEPA. 415 

ILCS 5/22.59(j). 
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56. The IEPA has demanded payment of fees from Ameren entities pursuant to Section 

22.59(j) of the Act by characterizing Hutsonville Pond B, Pond C, and Bottom Ash Pond, as CCR 

surface impoundments. Exs. 9, 12, 14, 16. 

57. The IEPA has demanded payment of fees from Ameren entities pursuant to Section 

22.59(j) of the Act by characterizing the Meredosia Bottom Ash Pond as a CCR surface 

impoundment. Exs. 10, 12, 15, 16. 

58. As of the effective date of the CCR Law, Hutsonville Pond B was not a “natural 

topographic depression, man-made excavation, or diked area, which is designed to hold an 

accumulation of CCR and liquids[.]”  As a result, it does not qualify as a CCR surface 

impoundment under Section 3.143 of the Act. 

59. As of the effective date of the CCR Law, Hutsonville Pond C was not a “natural 

topographic depression, man-made excavation, or diked area, which is designed to hold an 

accumulation of CCR and liquids[.]”  As a result, it does not qualify as a CCR surface 

impoundment under Section 3.143 of the Act. 

60. As of the effective date of the CCR Law, the Hutsonville Bottom Ash Pond was 

not a “natural topographic depression, man-made excavation, or diked area, which is designed to 

hold an accumulation of CCR and liquids[.]”  As a result, it does not qualify as a CCR surface 

impoundment under Section 3.143 of the Act. 

61. As of the effective date of the CCR Law, the Meredosia Bottom Ash Pond was not 

a “natural topographic depression, man-made excavation, or diked area, which is designed to hold 

an accumulation of CCR and liquids[.]”  As a result, it does not qualify as a CCR surface 

impoundment under Section 3.143 of the Act. 
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62. Hutsonville Pond B did not store, treat, or dispose of CCR as of the effective date 

of the CCR Law.  As a result, it does not qualify as a CCR surface impoundment under Section 

3.143 of the Act. 

63. Hutsonville Pond C did not store, treat, or dispose of CCR as of the effective date 

of the CCR Law.  As a result, it does not qualify as a CCR surface impoundment under Section 

3.143 of the Act. 

64. Hutsonville Bottom Ash Pond did not store, treat, or dispose of CCR as of the 

effective date of the CCR Law.  As a result, it does not qualify as a CCR surface impoundment 

under Section 3.143 of the Act. 

65. The Meredosia Bottom Ash Pond did not store, treat, or dispose of CCR as of the 

effective date of the CCR Law.  As a result, it does not qualify as a CCR surface impoundment 

under Section 3.143 of the Act. 

66. The IEPA’s assessment of fees as to Hutsonville Pond B, C, and Bottom Ash Pond 

is contrary to law. 

67. The IEPA’s assessment of fees as to the Meredosia Bottom Ash Pond is contrary 

to law. 

68. An actual controversy exists between Plaintiffs and Defendants which arises from 

Defendant’s ultra vires and unauthorized application of the Act to Plaintiffs. 

69. By the terms of Section 2-701 of the Illinois Code of Civil Procedure, 735 ILCS 

5/2-701, this Court is vested with the power and responsibility to make a binding declaration of 

rights pertaining to the construction of the Act and its applicability to the Plaintiffs. 

CONCLUSION 

 WHEREFORE, for the foregoing reasons, the Plaintiffs pray that this Court enter judgment 

in  favor of Medina Valley and against Defendants as follows: 
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A. As to Hutsonville Pond B: 

1. Declare that Hutsonville Pond B does not qualify as a CCR Surface 

Impoundment under Section 3.143 of the Act; 

2. Declare that IEPA’s assessment of $75,000 in fees pursuant to 415 ILCS 

5/22.59(j)(1) related to Hutsonville Pond B is incorrect as a matter of law, and that neither 

Medina Valley, nor any other entity affiliated with Ameren, is obligated to pay the same; 

3. Declare that IEPA’s assessment of $25,000 in annual fees pursuant to 415 

ILCS 5/22.59(j)(2) related to Hutsonville Pond B is incorrect as a matter of law, and that 

neither Medina Valley, nor any other entity affiliated with Ameren, is obligated to pay the 

same; 

B. As to Hutsonville Pond C: 

1. Declare that Hutsonville Pond C does not qualify as a CCR Surface 

Impoundment under Section 3.143 of the Act; 

2. Declare that IEPA’s assessment of $75,000 in fees pursuant to 415 ILCS 

5/22.59(j)(1) related to Hutsonville Pond C is incorrect as a matter of law, and that neither 

Medina Valley, nor any other entity affiliated with Ameren, is obligated to pay the same; 

3. Declare that IEPA’s assessment of $25,000 in annual fees pursuant to 415 

ILCS 5/22.59(j)(2) related to Hutsonville Pond C is incorrect as a matter of law, and that 

neither Medina Valley, nor any other entity affiliated with Ameren, is obligated to pay the 

same; 

C. As to the Bottom Ash Pond at Hutsonville: 

1. Declare that the Bottom Ash Pond at Hutsonville does not qualify as a CCR 

Surface Impoundment under Section 3.143 of the Act; 
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2. Declare that IEPA’s assessment of $75,000 in annual fees pursuant to 415 

ILCS 5/22.59(j)(1) related to the Bottom Ash Pond at Hutsonville is incorrect as a matter 

of law, and that neither Medina Valley, nor any other entity affiliated with Ameren, is 

obligated to pay the same; 

3. Declare that IEPA’s assessment of $25,000 in fees pursuant to 415 ILCS 

5/22.59(j)(2) related to the Bottom Ash Pond at Hutsonville is incorrect as a matter of law, 

and that neither Medina Valley, nor any other entity affiliated with Ameren, is obligated to 

pay the same; 

D. As to the Bottom Ash Pond at Meredosia: 

1. Declare that the Bottom Ash Pond at Meredosia does not qualify as a CCR 

Surface Impoundment under Section 3.143 of the Act; 

2. Declare that IEPA’s assessment of $50,000 in annual fees pursuant to 415 

ILCS 5/22.59(j)(1) related to the Bottom Ash Pond at Meredosia is incorrect as a matter of 

law, and that neither Medina Valley, nor any other entity affiliated with Ameren, is 

obligated to pay the same; 

3. Declare that IEPA’s assessment of $15,000 in fees pursuant to 415 ILCS 

5/22.59(j)(2) related to the Bottom Ash Pond at Meredosia is incorrect as a matter of law, 

and that neither Medina Valley, nor any other entity affiliated with Ameren, is obligated to 

pay the same; and, 

E. Such other and further relief as this Court deems right and just. 

COUNT II: ILLINOIS ADMINISTRATIVE PROCEDURES ACT VIOLATION 

70. Plaintiffs re-allege and incorporate all preceding paragraphs by reference thereto as 

if fully set forth herein. 

71. At all times relevant to this Complaint, the APA has applied to the IEPA. 
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72. At all times relevant to this Complaint, the APA defined a rule as “each agency 

statement of general applicability that implements, applies, interprets, or prescribes law or policy 

. . .”, subject to certain inapplicable exceptions. 5 ILCS 100/1-70. 

73. A “rule”, for the purposes of the APA, “encompasses any principle, procedure, or 

regulation governing an agency's conduct or action.” Citizens Org. Project v. Dep't of Nat. Res., 

189 Ill. 2d 593, 597 (2000). 

74. The IEPA has the authority under the Act to promulgate such regulations as are 

necessary when funds are “made available to the State” for, inter alia, “environmental protection 

activities[.]” 415 ILCS 5/4(k). 

75.  For other fees which are collected by the IEPA, the IEPA promulgates rigorous 

procedural regulations pursuant to the APA which explain how the fee is assessed, how those fees 

relate to other fees charged, how the fee must be paid, access to records of those fees, and others.  

Typically, those procedural regulations are either promulgated through the normal rulemaking 

process7 or adopted as Emergency Rules.8 

 
7 See, e.g., 35 Ill Adm. Code Part 320 (“Fees for Construction Permits Required Under Section 12(b) of the Illinois 
Environmental Protection Act”) and 17 Ill. Reg. 11461 (eff. July 8, 1993) (Adopting Part 320); 35 Ill. Adm. Code Part 
325 (“Permit Fees for National Pollutant Discharge Elimination System Permits . . . .”) and 34 Ill. Reg. 10056 (eff. 
June 29, 2010) (Adopting Part 325); 35 Ill. Adm. Code Part 690 (“Permit Fees for Installing or Extending Water 
Main”) and 14 Ill. Reg. 2070 (eff. Jan. 18, 1990) (Adopting Part 690); 35 Ill. Adm. Code Part 691 (“Testing Fees for 
Analytical Services”) and 14 Ill. Reg. 2045 (eff. Jan. 18, 1990) (Adopting Part 691); 35 Ill. Adm. Code Part 857 
(“Procedures for Payment of Special Waste Hauling Permit Application Fees”) and 9 Ill. Reg. 13956 (eff. Sept. 2, 
1985) (Adopting Part 857); 35 Ill. Adm. Code Part 1662 (“Right-to-Know Notice Costs”) and 30 Ill. Reg. 17409 (eff. 
Oct. 23, 2006) (Adopting Part 1662) 
8 See, e.g., 35 Ill. Adm. Code Part 858 (“Procedures for Operation of the Non-Hazardous Solid Waste Fee System”) 
and 11 Ill. Reg. 1668 (eff. Jan. 1, 1987) (Adopting Part 858 as emergency rule), 11 Ill. Reg. 9605 (eff. May 15, 1987) 
(Adopting Part 858 as a permanent rule). 

Electronic Filing: Received, Clerk's Office 08/10/2020 P.C. #18



Page 19 of 22 

76. Here, the IEPA’s failure to adopt reasonable regulatory procedures and its unilateral 

and arbitrary application of the fee provisions constitutes invalid rulemaking.  The IEPA has failed 

to adopt procedures, pursuant to any provision of the APA, to determine when fees are required 

under Section 22.59(j). Furthermore, its application of Section 22.59(j)—which is intended for 

CCR surface impoundments—to closed ash ponds which do not meet the statutory definition of a 

CCR surface impoundment is both erroneous and invalid. 

77. The IEPA’s CCR fee determination process and Final Determination Letter with 

respect to the issues raised by Plaintiffs in its Ameren May Letter constitute a rule promulgated by 

the IEPA as to the definition and application of CCR surface impoundment under the Act and 

related fee provisions. 

78. The IEPA’s CCR fee determination process and Final Determination Letter was not 

promulgated in accordance with the provisions of the APA. 

79. By virtue of the foregoing, the IEPA’s fee determination process and Final 

Determination Letter with respect to the issues raised by Plaintiffs in its Ameren May Letter is an 

invalid rule because:  

a. The fee determination process and Final Determination Letter was not 

promulgated in accordance with the APA and fails to provide due process; 

b. The fee determination process and Final Determination Letter exceeds the 

IEPA’s statutory authority, both to promulgate substantive rules which interpret the Act 

and to provide binding interpretations of the Act itself; and, 

c. The fee determination process and Final Determination Letter is incorrect 

as a matter of law because it contradicts the express language of Section 3.143 of the Act. 
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CONCLUSION 

 WHEREFORE, for the foregoing reasons, the Plaintiffs pray that this Court enter judgment 

in their favor and against Defendants as follows: 

A. Enter judgment in favor of Plaintiffs and against Defendants as to all Ameren ash 

ponds identified in the Final Determination Letter; 

B. Pursuant to Section 10-55(c) of the Illinois Administrative Procedures Act, 5 ILCS 

100/10-55(c), that the Court award to Plaintiffs the reasonable expenses of bringing this action, 

including attorneys’ fees, together with reasonable pre and post-judgment interest on all sums due; 

and, 

C. Such other and further relief as this Court deems right and just. 

COUNT III: WRIT OF CERTIORARI 

80. Plaintiffs re-allege and incorporate all preceding paragraphs by reference thereto as 

if fully set forth herein. 

81. The IEPA’s Final Determination Letter constitutes a final administrative decision 

for the purposes of judicial review. 

82. The Act has not adopted the Administrative Review Law, 735 ILCS 5/3-101, et. 

seq., for final administrative decisions like the one issued in the Final Determination Letter. 

83. The Act’s provisions related to appeal of certain IEPA decisions to the Illinois 

Pollution Control Board do not include fee determinations made by the IEPA.  

84. The fee determination process and Final Determination Letter is wrong as a matter 

of law because it impermissibly expands the scope of Section 3.143 of the Act to include items 

which, by the express terms of Section 3.143’s language, do not fall within the section’s purview. 

85. Alternatively and/or additionally, the fee determination process and Final 

Determination Letter is arbitrary and capricious because the IEPA did not articulate a factual or 
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legal basis in its Final Determination Letter to support its conclusion that the Plaintiffs owe the 

fees alleged in the Final Determination Letter.  The Final Determination Letter also fails to respond 

to the objections made by Ameren on behalf of Plaintiffs in the Ameren May Letter. 

CONCLUSION 

 WHEREFORE, for the foregoing reasons, the Plaintiffs pray that this Court enter judgment 

in their favor and against Defendants as follows: 

A. Enter judgment in favor of Plaintiffs and against Defendants as to all Ameren ash 

ponds identified in the Final Determination Letter; 

B. Issue a writ of certiorari directing the IEPA to withdraw, revoke, and/or disclaim 

the Final Determination Letter; 

C. Award Plaintiffs their fees and costs to the maximum extent permitted by law; and, 

D. Such other and further relief as this Court deems right and just. 

       Respectfully Submitted, 
       AMERENENERGY MEDINA VALLEY 
       COGEN, LLC, and Union Electric 
       Company, d/b/a Ameren Missouri, a  
       Missouri Company authorized to do  
       business in Illinois. 
 
 Dated: July 27, 2020   By:  /s/ Claire A. Manning    
       BROWN, HAY & STEPHENS, LLP 
       Claire A. Manning (Reg. No. 3124724) 
       Anthony D. Schuering (Reg. No. 6333319) 
       205 S. Fifth Street, Suite 1000 
       P.O. Box 2459  
       Springfield, IL 62705-2459  
       Telephone: 217-544-8491 
       Facsimile: 217-241-1333 
       cmanning@bhslaw.com 
       aschuering@bhslaw.com 
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1.0 PROJECT BACKGROUND 

 
 The AmerenEnergy Medina Valley Cogen, L.L.C. (Ameren) Hutsonville Power Station 
(Hutsonville) is located at 15142 East 1900 Avenue, Hutsonville, Illinois.  This report is 
documentation of the completed Construction Quality Assurance (CQA) program for the closure 
of four ash ponds:  Ash Pond A, Ash Pond B, Ash Pond C, and the Bottom Ash Pond.  The plan 
has been completed in general accordance with the coal combustion byproduct (CCB) surface 
impoundment closure requirements of 35 Illinois Administration Code (IAC) 840.146 entitled 
Construction Quality Assurance Program. 
 
 Ash Pond A was operational from 1986 until the plant ceased operations in 
December 2011.  Fly ash from the operating units was collected by an electrostatic precipitator 
and sluiced to Ash Pond A.  The pond was constructed with an 80 mil high-density polyethylene 
(HDPE) liner.  Ash was sluiced to the pond where solids were permitted to settle out and 
supernatant liquids were decanted.  The pond contained fly ash within an area of approximately 
12 acres, with an average ash depth of approximately 20 feet.  Prior to closure initiation, it was 
estimated that Ash Pond A contained approximately 81,000 cubic yards of ash.  The ash pond 
was contained by a 2,400 foot long perimeter embankment approximately 15 feet high. 
 
 Ash Pond B, an HDPE-lined pond, was placed in service in 2000 for disposal of sluiced 
fly ash and bottom ash.  This pond received wastewater and/or storm water for periodic 
discharge and was permitted under the facility’s National Pollutant Discharge Elimination 
System (NPDES) and Subpart B permits.  Ash Pond B had a surface area of approximately 
4.4 acres, with a maximum embankment height of 17 feet.  Prior to closure initiation, it was 
estimated that Ash Pond B contained approximately 12,400 cubic yards of ash.  Ash Pond B 
functioned as a secondary settling pond (polishing pond), receiving flow via a triplex pump 
station in Ash Pond C and flow from Ash Pond A before discharging to the Wabash River via 
NPDES-permitted outfall #002 (IL0000175). 
 
 Ash Pond C was an HDPE-lined pond placed in service in 2000 for disposal of sluice 
water from the Bottom Ash Pond.  This pond received storm water and was permitted under the 
facility’s NPDES and Subpart B permits.  Storm water from the Bottom Ash Pond and Ash 
Pond C was discharged to Ash Pond B via a pump station.  Ash Pond C was incised with a 
surface area of approximately 2 acres.  Prior to closure initiation, it was estimated that Ash 
Pond C contained approximately 10,000 cubic yards of ash. 
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 The Bottom Ash Pond was put into service in 1969 for disposal and reuse of bottom ash.  
The Bottom Ash Pond had a surface area of approximately 1.2 acres, with a maximum 
embankment height of 15 feet.  Prior to closure initiation, it was estimated that the Bottom Ash 
Pond contained approximately 23,000 cubic yards of bottom ash.  This pond received storm 
water for periodic discharge and was permitted under the facility’s NPDES and Subpart B 
permits.  
 
 In summary, the closure activities for the three clean-closure ash ponds included:  
removal of CCB, removal of geomembrane, grading, construction of surface water control 
structures, and vegetation.  The closure activities for Ash Pond A included:  placement of CCB 
from the three clean-closure ash ponds, CCB subgrade grading, CCB subgrade compaction, 
placement of 40-mil HDPE geomembrane, placement of a three-foot thick final cover soil layer, 
construction of surface water control structures, and vegetation.  As required in the CQA Plan, a 
scheduled program of monitoring, inspecting, sampling, and testing was performed.  The CQA 
Plan was used to evaluate compliance with the intent of the closure plans1 and specifications2.  
A summary of the site activities, construction observation, field testing, laboratory testing, and 
surveying during the ash pond closures are included in this CQA report.  Presented in Appendix 
A are the weekly memorandums, daily reports, meeting minutes, and photograph logs.  Presented 
in Appendix B are the CQA certifications. 
 
 

2.0 CLEAN CLOSURE ACTIVITIES 
 

2.1 CCB Removal Activities 
 
 CCB was removed from Ash Pond B, Ash Pond C, and the Bottom Ash Pond to facilitate 
clean closure of these ponds.  CCB removal began on June 4, 2015 and concluded on 
September 24, 2015.  A CQA representative periodically observed the CCB removal activities to 
assess the completeness of CCB removal.  The CCB removed from Ash Pond B, Ash Pond C, 
and the Bottom Ash Pond was placed in Ash Pond A.  After the CCB was removed, the ponds 
were brought to final grade, storm water controls were installed, and the ponds were vegetated. 
 
 

                                                 
1 Construction Plans for the Closure of Ash Ponds A, B, C and Bottom Ash Pond, Medina Valley Cogen, LLC, 

Hutsonville Power Station, Revised August 2014; prepared by Hanson Professional Services Inc. for Ameren 
Energy Generating Company, 2014. 

2 Construction Specification UE-2165 for Closure of Ash Ponds A, B, C and Bottom Ash Pond at Medina Valley 
Cogen, LLC Hutsonville Power Station; prepared by Hanson Professional Services Inc. for Ameren Energy 
Generating Company, 2014. 
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2.2 Coal Yard 
 
 The Coal Yard previously stored coal for use at the power plant.  The excess coal stored 
in the Coal Yard after the power plant operation ceased was removed prior to the beginning of 
the project.  Coal spoils were still present in the Coal Yard after these removal activities.  The 
top twelve inches of coal spoils were removed from the surface of the Coal Yard and placed in 
Ash Pond A.  The top twelve inches were then backfilled with excess soil from on site. 
 
2.3 Ash Pond D Slope at the Bottom Ash Pond 
 
 Ash Pond D was closed on the site in 2012.  The slope of Ash Pond D adjacent to the east 
end of the Bottom Ash Pond contained ash extending into Ash Pond D.  The Ash Pond D slope, 
extending from a tie-in to the previously installed Ash Pond D geomembrane to the base of the 
slope, was installed using the same procedures outlined in Section 4.0 (Geomembrane) of this 
report.  The Ash Pond D geomembrane was installed on November 5, 2015 and protective cover 
was installed on November 20, 2015. 
 
2.4 Survey of Final Grade 
 
 The finished grade of Ash Pond B, Ash Pond C, and the Bottom Ash Pond was surveyed 
by a licensed surveyor for a final as-built drawing.  The results of the survey are illustrated and 
summarized on Sheet S-XXX-001A. 
 
2.5 Surface Water Management 
 
 Surface water management structures in Ash Pond B, Ash Pond C, and the Bottom Ash 
Pond, including ditches and outfalls, were built in accordance with the design and approved 
modifications thereof. 
 
2.6 Vegetation 
 
 After Ash Pond B, Ash Pond C, the Bottom Ash Pond, and the Coal Yard were brought 
to final grade, they were fertilized and seeded using synthetic mats and straw as needed to 
establish vegetation. 
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3.0 ASH POND A SUBGRADE PREPARATION  
  
 Subgrade preparation began on May 11, 2015 and was completed on October 30, 2015.  
In summary, subgrade preparation activities consisted of placing CCB material excavated from 
Ash Pond B, Ash Pond C, and the Bottom Ash Pond, placing spoils excavated from the Coal 
Yard, grading CCB in Ash Pond A, compacting the top 1 foot of subgrade material, performing 
compaction testing, and surveying the final subgrade elevations.  In addition, the prepared 
subgrade was visually assessed by the CQA Officer to observe that the surface was relatively 
smooth and free of deleterious materials (i.e. jagged, irregularly-shaped protrusions) that could 
damage the geomembrane.   
 
3.1 Laboratory Testing 

 
Three CCB bulk samples were obtained from the existing subgrade.  Index testing 

(moisture content and Atterberg limits) was performed on select samples.  Standard Proctor 
moisture-density relationship was performed on the three bulk samples.  The laboratory test 
results are summarized and presented in Appendix C. 
 
3.2 Subgrade Compaction  
  
 Nuclear gauge density tests were performed on the upper 12 inches of the prepared 
subgrade at a frequency of five tests per acre (refer to Table 1).  The field density tests were 
compared to the standard Proctor moisture-density relationship laboratory test data (Appendix C) 
to provide information regarding subgrade compaction.  The project specifications required the 
subgrade to be compacted to 90 percent of the maximum standard Proctor dry density.  Areas of 
failed density tests were recompacted and retested as needed.  Based on the laboratory test results 
and field density test results, the subgrade was compacted in conformance with the CQA plan.  
The field tests are summarized in Table 1 and provided in the field observation reports in 
Appendix A. 
 
3.3 Subgrade Survey  
 
 The subgrade was surveyed by a licensed surveyor.  In addition, the subgrade was 
observed by the CQA Officer to verify that the prepare slopes did not have sharp grade changes, 
depressions, or protrusions.  Repairs were made to areas that did not meet these criteria prior to 
geomembrane placement.  A final as-built survey of the subgrade was performed.  The results of 
the survey are illustrated and summarized on Sheet SUV-1.  After the subgrade was smoothed, 
certification of the survey data and general condition of the subgrade was provided by the CQA 
Officer prior to installation of the 40-mil HDPE geomembrane liner (Appendix B).  
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4.0 GEOMEMBRANE 
 
 Geomembrane placement began on October 30, 2015 and was completed on 
November 13, 2015.   
 
4.1 Prequalification Testing 
 
 The geomembrane manufacturer supplied an inventory list of the 40-mil HDPE 
geomembrane rolls to the owner and the CQA Officer.  The geomembrane manufacturer 
submitted samples from the prequalification rolls to an independent geosynthetics laboratory for 
verification of selected manufacturer’s guaranteed properties (presented in Appendix D).  On 
each geomembrane roll selected for sampling, a 3-foot long sample was collected along the 
entire width of the roll. 
 
 In addition, the manufacturer submitted documentation that the materials supplied were 
tested for the parameters listed in the manufacturers list of guaranteed properties at the required 
testing frequency.  The results of the testing, including identification of tested rolls, were 
submitted to the CQA Officer for review.  The manufacturer certified that all rolls met the 
manufacturer’s guaranteed properties in accordance with the specified testing frequency rate 
(Appendix D). 
 
 Geomembrane prequalification testing was completed prior to delivery.  Copies of the 
testing results are provided in Appendix D. 
 
4.2 Installer Certification of Placement Surface 
 
 The geomembrane installer’s inspection and acceptance of the prepared subgrade surface 
as suitable for the geomembrane installation is documented through Certificates of Acceptance 
(Appendix E).  Certificates of Acceptance were provided to the CQA Officer each day for the 
area covered by geomembrane that day. 
 
4.3 Seam Overlap Testing 
 
 The general contractor and geomembrane installer arranged the geomembrane panels in 
an orientation to reduce the number of field seams.  Within the geomembrane footprint, seam 
overlaps were field measured by the geomembrane installer to verify that the required 3 inches of 
overlap was met for all seams.  Seam overlaps were “shingled” in the direction of the downslope.  
The CQA Officer and field representatives made independent measurements of the seam 
overlaps for additional verification.  
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4.4 Non-Destructive Testing 
 
 The geomembrane installer performed non-destructive testing of seams at the frequency 
specified in the CQA Plan.  The seams were non-destructively tested over the full-length using a 
vacuum test unit, air pressure test, or other methods (i.e., spark testing for geomembrane boots 
around vent pipes) approved by the CQA Officer.  Vacuum testing and air pressure testing 
procedures are presented in Sections 4.4.1 and 4.4.2.  Continuity testing was completed as the 
seaming progressed.  The CQA Officer and field representatives observed the non-destructive 
testing performed by the geomembrane installer.  The geomembrane installer submitted all 
non-destructive field-testing results to the CQA Officer (Appendix C). 
 

4.4.1 Vacuum Testing (Extrusion Welds) 
 

Extrusion welds were typically used for repairs, protrusions through the geomembrane, 
and the tie-in to the existing geomembrane of Ash Pond D.  Vacuum testing procedures 
for extrusion welds follow.  

 
Equipment 

 
The following equipment was used: 

 
 Vacuum box assembly consisting of a rigid housing with a transparent viewing 

window, soft neoprene gasket attached to the bottom, port hole or valve assembly 
and a vacuum gauge; 

 Vacuum tank and pump assembly equipped with a pressure controller and pipe 
connections; 

 Rubber pressure or vacuum hose with fittings and connections; 
 Bucket; and  
 Soapy solution. 

 
Procedures 

 
The following procedures were followed: 
 
1. The vacuum pump was energized and tank pressure was adjusted to 

approximately 10 inches of mercury. 
2. A strip of geomembrane approximately 12 inches wide by 48 inches long (an area 

larger than the coverage of the vacuum box) was wetted with the soapy solution. 
3. The box was placed over the wetted area. 
4. The bleed valve was closed and the vacuum valve opened. 
5. Creation of a leak tight seal was verified. 
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6. The geomembrane was observed for at least ten seconds through the viewing 
window for the presence of soap bubbles. 

7. When bubbles were not observed after 10 seconds, the vacuum valve was closed, 
and the bleed valve opened.  The box was moved to the next adjoining area, and 
the process was repeated. 

8. All areas where soap bubbles appeared were marked, repaired, and retested until 
passing test results were obtained. 

 
4.4.2 Air Pressure Testing (Double Fusion Welds) 

 
Double fusion seams were typically used to fuse two panels of geomembrane together.  
Air pressure testing procedures for double fusion welds follow. 

 
Equipment 

 
The following equipment was used: 

 
 Air pump (manual or motor driven) equipped with pressure gauge capable of 

generating and sustaining a pressure of 25 to 30 pounds per square inch (psi) and 
mounted on a cushion to protect the geomembrane; 

 Rubber hose with fittings and connections; and 
 Sharp hollow needle. 

 
Procedures 

 
The following procedures were followed: 

 
1. Both ends of the seam to be tested were sealed. 
2. A needle was inserted into the tunnel created by the fusion weld. 
3. A protective cushion was inserted between the air pump and the geomembrane. 
4. The air pump was energized to a pressure between 25 psi and 30 psi. The valve 

was closed, and the pressure was sustained for a minimum of five minutes. 
5. If loss of pressure exceeded 3 psi or did not stabilize, the leaking area was 

located, then repaired and retested until passing test results were obtained. 
6. At the conclusion of a passing air pressure test, the opposite end of the seam was 

slit and the subsequent drop in pressure was observed. Our observation of the 
pressure drop indicated that the seam passed. 

7. The needle was removed and the needle hole sealed. 
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4.5 Destructive Testing 
 
 Destructive seam tests were performed at randomly selected geomembrane locations as 
seaming work progressed.  The purpose of the destructive seam tests was to evaluate seam 
strength.  The CQA Officer and field representatives observed the destructive testing performed 
by the geomembrane installer. 
 
 The geomembrane installer submitted the results of the field destructive testing to the 
CQA Officer.  An independent laboratory, selected by the CQA Officer, performed the 
destructive seam tests that included peel and shear strength testing.  The destructive seam testing 
results (field-testing and independent testing) are presented in Appendix D. 
 

4.5.1 Testing Location and Frequency 
 
The CQA Officer or field representative selected the destructive test locations where 
seam samples were removed for testing at a minimum frequency of one sample per 
500 feet of seaming.  In addition, the CQA Officer or field representative could select 
additional destructive seam sample locations at their discretion.  Destructive seam test 
locations include random seam testing and areas of possible defects (excess crystallinity, 
contamination, offset welds, equipment malfunction). 
 
4.5.2  Sampling Procedures 
 
Destructive seam samples were obtained as the seaming progressed.  This method was 
used to facilitate approval of the geomembrane results prior to covering the 
geomembrane with the next layer of the closure construction.  The geomembrane installer 
assigned a number to each destructive seam sample and marked the location and seaming 
information on each collected sample.  The destructive seam sample location was 
recorded on an as-built drawing.  The locations of the destructive seam samples were 
repaired in accordance with the CQA Plan.  The continuity of the repairs was 
subsequently vacuum tested.   
 
4.5.3 Field Testing 
 
The geomembrane installer used a tensiometer to test ten 1-inch wide strips from each 
sample identified for destructive testing.  In accordance with the CQA Plan, the field 
destructive tests consisted of five samples for peel adhesion and five samples for shear 
strength.  Upon successful field-testing, the remaining destructive seam samples were 
qualified to be submitted for independent laboratory testing. 
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4.5.4 Laboratory Testing 
 
Samples that passed the prequalifying field-tests were submitted to the independent 
testing laboratory.  Ten specimens from each destructive seam sample were tested, 
including five shear strength tests and five peel adhesion tests.  Laboratory testing was in 
accordance with “Standard Test Method for Determining the Integrity of Nonreinforced 
Geomembrane Seams Produced Using Thermo-Fusion Methods” (ASTM D 6392).  
Acceptance was based on the criteria outlined in the Geosynthetic Research Institute 
(GRI) standard GRI GM19 as provided in the CQA Plan. 
 
4.5.5 Procedures for Failed Destructive Tests 
 
If a destructive sample did not pass either a field or a laboratory test, the geomembrane 
installer had two options to remediate the failure.  The geomembrane installer could 
reconstruct and repair the seam between any two passed test locations completed by the 
same technician on the same day.  Alternatively, the geomembrane installer could trace 
the welding path to an intermediate location at least 10 feet from the failed test in either 
direction and take additional destructive seam samples.  The additional samples were 
then field-tested prior to sending to the independent laboratory as previously described.  
If the additional samples passed, then the seam was reconstructed between the two 
passing samples.  If the additional samples failed, then the process was repeated to 
establish the zone in which the seam should be reconstructed.   
 
Reconstructed seams were bounded by two locations with passing laboratory destructive 
tests.  In cases that exceeded 150 feet of reconstructed seam, a destructive sample was 
taken from the zone in the reconstructed area.  The geomembrane installer documented 
the actions taken in conjunction with destructive test failures (Appendix D). 

 
 

5.0 FINAL COVER 
 
 After the geomembrane was constructed and approved, 3 feet of final cover (soil) was 
placed over the 40-mil HDPE geomembrane.  Soil grading began on November 23, 2015.  On 
December 22, 2015, the protective cover was winterized for completion in the spring; all parts of 
the HDPE geomembrane were covered by at least two feet of protective cover as of this date.  
Protective cover placement, shaping, and grading resumed on April 6, 2016 and were completed 
on June 6, 2016. 
 
 The final cover installer’s inspection and acceptance of the geomembrane surface as 
suitable for the final cover installation is documented through Certificates of Acceptance 
(Appendix E).  Certificates of Acceptance were provided to the CQA Officer each day for the 
area of geomembrane covered by final cover that day. 

Exhibit 03 
Page 013

Electronic Filing: Received, Clerk's Office 08/10/2020 P.C. #18



AmerenEnergy Medina Valley Cogen, L.L.C. J019896.05 
November 21, 2016  Hutsonville Power Station 
Page 10 
 

 

 The soil grading activities consisted of: 
 

 Visually observing that the geomembrane surface was free of defects prior to soil 
placement,  

 Removing deleterious materials (such as roots and rocks) from the soil that could 
damage the geomembrane,  

 Spreading the soil over the geomembrane,  
 Preparing the partial cover for the winter months, 
 Repairing erosive damage to the partial cover when work resumed in the spring, 
 Surveying the final subgrade elevations on the established 100-foot grid points, 

and 
 Calculating the difference between the ash subgrade and the final surface to 

confirm that a minimum of 3 feet of soil as a final cover was present over the 
geomembrane.   

 
 The soil was placed in a 2-foot thick lift by a low pressure bulldozer.  During the 
placement of the 2-foot thick lift, a 3-foot thick road was built and maintained to allow haul 
trucks to transport soil onto Ash Pond A.  The soil was then brought to final grade in a second 
grading phase after the geomembrane surface was covered.  The final surface survey data and 
calculated thickness are provided on Sheet SUV-1.  Discussions of the soil placement are 
provided on the field observation reports presented in Appendix A. 
 
 After the final cover was graded and the surface water management controls constructed, 
Ash Pond A was fertilized and seeded using synthetic mats and straw as needed to establish 
vegetation. 
 
 

6.0 SURFACE WATER MANAGEMENT 
 
 Berms and channels were constructed on the final cover for surface water management.  
Construction of the berms and channels were observed and an as-built survey was performed. 
 

A copy of the surface water management structure survey data is provided on Sheet 
S-XXX-001A.  Additional information on the field observations are provided in Appendix A. 
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AN ACT concerning coal ash.

Be it enacted by the People of the State of Illinois,

represented in the General Assembly:

Section 5. The Environmental Protection Act is amended by

changing Sections 3.140, 21, 39, and 40 and by adding Sections

3.142, 3.143, and 22.59 as follows:

(415 ILCS 5/3.140) (was 415 ILCS 5/3.76)

Sec. 3.140. Coal combustion waste. "Coal combustion waste"

means any CCR or any fly ash, bottom ash, slag, or flue gas or

fluid bed boiler desulfurization by-products generated as a

result of the combustion of:

(1) coal, or

(2) coal in combination with: (i) fuel grade petroleum

coke, (ii) other fossil fuel, or (iii) both fuel grade

petroleum coke and other fossil fuel, or

(3) coal (with or without: (i) fuel grade petroleum coke,

(ii) other fossil fuel, or (iii) both fuel grade petroleum coke

and other fossil fuel) in combination with no more than 20% of

tire derived fuel or wood or other materials by weight of the

materials combusted; provided that the coal is burned with

other materials, the Agency has made a written determination

that the storage or disposal of the resultant wastes in

accordance with the provisions of item (r) of Section 21 would
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result in no environmental impact greater than that of wastes

generated as a result of the combustion of coal alone, and the

storage disposal of the resultant wastes would not violate

applicable federal law.

(Source: P.A. 92-574, eff. 6-26-02.)

(415 ILCS 5/3.142 new)

Sec. 3.142. Coal combustion residual; CCR. "Coal

combustion residual" or "CCR" means fly ash, bottom ash, boiler

slag, and flue gas desulfurization materials generated from

burning coal for the purpose of generating electricity by

electric utilities and independent power producers.

(415 ILCS 5/3.143 new)

Sec. 3.143. CCR surface impoundment. "CCR surface

impoundment" means a natural topographic depression, man-made

excavation, or diked area, which is designed to hold an

accumulation of CCR and liquids, and the unit treats, stores,

or disposes of CCR.

(415 ILCS 5/21) (from Ch. 111 1/2, par. 1021)

Sec. 21. Prohibited acts. No person shall:

(a) Cause or allow the open dumping of any waste.

(b) Abandon, dump, or deposit any waste upon the public

highways or other public property, except in a sanitary

landfill approved by the Agency pursuant to regulations adopted
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by the Board.

(c) Abandon any vehicle in violation of the "Abandoned

Vehicles Amendment to the Illinois Vehicle Code", as enacted by

the 76th General Assembly.

(d) Conduct any waste-storage, waste-treatment, or

waste-disposal operation:

(1) without a permit granted by the Agency or in

violation of any conditions imposed by such permit,

including periodic reports and full access to adequate

records and the inspection of facilities, as may be

necessary to assure compliance with this Act and with

regulations and standards adopted thereunder; provided,

however, that, except for municipal solid waste landfill

units that receive waste on or after October 9, 1993, and

CCR surface impoundments, no permit shall be required for

(i) any person conducting a waste-storage,

waste-treatment, or waste-disposal operation for wastes

generated by such person's own activities which are stored,

treated, or disposed within the site where such wastes are

generated, or (ii) a facility located in a county with a

population over 700,000 as of January 1, 2000, operated and

located in accordance with Section 22.38 of this Act, and

used exclusively for the transfer, storage, or treatment of

general construction or demolition debris, provided that

the facility was receiving construction or demolition

debris on the effective date of this amendatory Act of the
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96th General Assembly;

(2) in violation of any regulations or standards

adopted by the Board under this Act; or

(3) which receives waste after August 31, 1988, does

not have a permit issued by the Agency, and is (i) a

landfill used exclusively for the disposal of waste

generated at the site, (ii) a surface impoundment receiving

special waste not listed in an NPDES permit, (iii) a waste

pile in which the total volume of waste is greater than 100

cubic yards or the waste is stored for over one year, or

(iv) a land treatment facility receiving special waste

generated at the site; without giving notice of the

operation to the Agency by January 1, 1989, or 30 days

after the date on which the operation commences, whichever

is later, and every 3 years thereafter. The form for such

notification shall be specified by the Agency, and shall be

limited to information regarding: the name and address of

the location of the operation; the type of operation; the

types and amounts of waste stored, treated or disposed of

on an annual basis; the remaining capacity of the

operation; and the remaining expected life of the

operation.

Item (3) of this subsection (d) shall not apply to any

person engaged in agricultural activity who is disposing of a

substance that constitutes solid waste, if the substance was

acquired for use by that person on his own property, and the
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substance is disposed of on his own property in accordance with

regulations or standards adopted by the Board.

This subsection (d) shall not apply to hazardous waste.

(e) Dispose, treat, store or abandon any waste, or

transport any waste into this State for disposal, treatment,

storage or abandonment, except at a site or facility which

meets the requirements of this Act and of regulations and

standards thereunder.

(f) Conduct any hazardous waste-storage, hazardous

waste-treatment or hazardous waste-disposal operation:

(1) without a RCRA permit for the site issued by the

Agency under subsection (d) of Section 39 of this Act, or

in violation of any condition imposed by such permit,

including periodic reports and full access to adequate

records and the inspection of facilities, as may be

necessary to assure compliance with this Act and with

regulations and standards adopted thereunder; or

(2) in violation of any regulations or standards

adopted by the Board under this Act; or

(3) in violation of any RCRA permit filing requirement

established under standards adopted by the Board under this

Act; or

(4) in violation of any order adopted by the Board

under this Act.

Notwithstanding the above, no RCRA permit shall be required

under this subsection or subsection (d) of Section 39 of this
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Act for any person engaged in agricultural activity who is

disposing of a substance which has been identified as a

hazardous waste, and which has been designated by Board

regulations as being subject to this exception, if the

substance was acquired for use by that person on his own

property and the substance is disposed of on his own property

in accordance with regulations or standards adopted by the

Board.

(g) Conduct any hazardous waste-transportation operation:

(1) without registering with and obtaining a special

waste hauling permit from the Agency in accordance with the

regulations adopted by the Board under this Act; or

(2) in violation of any regulations or standards

adopted by the Board under this Act.

(h) Conduct any hazardous waste-recycling or hazardous

waste-reclamation or hazardous waste-reuse operation in

violation of any regulations, standards or permit requirements

adopted by the Board under this Act.

(i) Conduct any process or engage in any act which produces

hazardous waste in violation of any regulations or standards

adopted by the Board under subsections (a) and (c) of Section

22.4 of this Act.

(j) Conduct any special waste transportation operation in

violation of any regulations, standards or permit requirements

adopted by the Board under this Act. However, sludge from a

water or sewage treatment plant owned and operated by a unit of
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local government which (1) is subject to a sludge management

plan approved by the Agency or a permit granted by the Agency,

and (2) has been tested and determined not to be a hazardous

waste as required by applicable State and federal laws and

regulations, may be transported in this State without a special

waste hauling permit, and the preparation and carrying of a

manifest shall not be required for such sludge under the rules

of the Pollution Control Board. The unit of local government

which operates the treatment plant producing such sludge shall

file an annual report with the Agency identifying the volume of

such sludge transported during the reporting period, the hauler

of the sludge, and the disposal sites to which it was

transported. This subsection (j) shall not apply to hazardous

waste.

(k) Fail or refuse to pay any fee imposed under this Act.

(l) Locate a hazardous waste disposal site above an active

or inactive shaft or tunneled mine or within 2 miles of an

active fault in the earth's crust. In counties of population

less than 225,000 no hazardous waste disposal site shall be

located (1) within 1 1/2 miles of the corporate limits as

defined on June 30, 1978, of any municipality without the

approval of the governing body of the municipality in an

official action; or (2) within 1000 feet of an existing private

well or the existing source of a public water supply measured

from the boundary of the actual active permitted site and

excluding existing private wells on the property of the permit
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applicant. The provisions of this subsection do not apply to

publicly-owned sewage works or the disposal or utilization of

sludge from publicly-owned sewage works.

(m) Transfer interest in any land which has been used as a

hazardous waste disposal site without written notification to

the Agency of the transfer and to the transferee of the

conditions imposed by the Agency upon its use under subsection

(g) of Section 39.

(n) Use any land which has been used as a hazardous waste

disposal site except in compliance with conditions imposed by

the Agency under subsection (g) of Section 39.

(o) Conduct a sanitary landfill operation which is required

to have a permit under subsection (d) of this Section, in a

manner which results in any of the following conditions:

(1) refuse in standing or flowing waters;

(2) leachate flows entering waters of the State;

(3) leachate flows exiting the landfill confines (as

determined by the boundaries established for the landfill

by a permit issued by the Agency);

(4) open burning of refuse in violation of Section 9 of

this Act;

(5) uncovered refuse remaining from any previous

operating day or at the conclusion of any operating day,

unless authorized by permit;

(6) failure to provide final cover within time limits

established by Board regulations;
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(7) acceptance of wastes without necessary permits;

(8) scavenging as defined by Board regulations;

(9) deposition of refuse in any unpermitted portion of

the landfill;

(10) acceptance of a special waste without a required

manifest;

(11) failure to submit reports required by permits or

Board regulations;

(12) failure to collect and contain litter from the

site by the end of each operating day;

(13) failure to submit any cost estimate for the site

or any performance bond or other security for the site as

required by this Act or Board rules.

The prohibitions specified in this subsection (o) shall be

enforceable by the Agency either by administrative citation

under Section 31.1 of this Act or as otherwise provided by this

Act. The specific prohibitions in this subsection do not limit

the power of the Board to establish regulations or standards

applicable to sanitary landfills.

(p) In violation of subdivision (a) of this Section, cause

or allow the open dumping of any waste in a manner which

results in any of the following occurrences at the dump site:

(1) litter;

(2) scavenging;

(3) open burning;

(4) deposition of waste in standing or flowing waters;
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(5) proliferation of disease vectors;

(6) standing or flowing liquid discharge from the dump

site;

(7) deposition of:

(i) general construction or demolition debris as

defined in Section 3.160(a) of this Act; or

(ii) clean construction or demolition debris as

defined in Section 3.160(b) of this Act.

The prohibitions specified in this subsection (p) shall be

enforceable by the Agency either by administrative citation

under Section 31.1 of this Act or as otherwise provided by this

Act. The specific prohibitions in this subsection do not limit

the power of the Board to establish regulations or standards

applicable to open dumping.

(q) Conduct a landscape waste composting operation without

an Agency permit, provided, however, that no permit shall be

required for any person:

(1) conducting a landscape waste composting operation

for landscape wastes generated by such person's own

activities which are stored, treated, or disposed of within

the site where such wastes are generated; or

(1.5) conducting a landscape waste composting

operation that (i) has no more than 25 cubic yards of

landscape waste, composting additives, composting

material, or end-product compost on-site at any one time

and (ii) is not engaging in commercial activity; or
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(2) applying landscape waste or composted landscape

waste at agronomic rates; or

(2.5) operating a landscape waste composting facility

at a site having 10 or more occupied non-farm residences

within 1/2 mile of its boundaries, if the facility meets

all of the following criteria:

(A) the composting facility is operated by the

farmer on property on which the composting material is

utilized, and the composting facility constitutes no

more than 2% of the site's total acreage;

(A-5) any composting additives that the composting

facility accepts and uses at the facility are necessary

to provide proper conditions for composting and do not

exceed 10% of the total composting material at the

facility at any one time;

(B) the property on which the composting facility

is located, and any associated property on which the

compost is used, is principally and diligently devoted

to the production of agricultural crops and is not

owned, leased, or otherwise controlled by any waste

hauler or generator of nonagricultural compost

materials, and the operator of the composting facility

is not an employee, partner, shareholder, or in any way

connected with or controlled by any such waste hauler

or generator;

(C) all compost generated by the composting
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facility is applied at agronomic rates and used as

mulch, fertilizer, or soil conditioner on land

actually farmed by the person operating the composting

facility, and the finished compost is not stored at the

composting site for a period longer than 18 months

prior to its application as mulch, fertilizer, or soil

conditioner;

(D) no fee is charged for the acceptance of

materials to be composted at the facility; and

(E) the owner or operator, by January 1, 2014 (or

the January 1 following commencement of operation,

whichever is later) and January 1 of each year

thereafter, registers the site with the Agency, (ii)

reports to the Agency on the volume of composting

material received and used at the site; (iii) certifies

to the Agency that the site complies with the

requirements set forth in subparagraphs (A), (A-5),

(B), (C), and (D) of this paragraph (2.5); and (iv)

certifies to the Agency that all composting material

was placed more than 200 feet from the nearest potable

water supply well, was placed outside the boundary of

the 10-year floodplain or on a part of the site that is

floodproofed, was placed at least 1/4 mile from the

nearest residence (other than a residence located on

the same property as the facility) or a lesser distance

from the nearest residence (other than a residence
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located on the same property as the facility) if the

municipality in which the facility is located has by

ordinance approved a lesser distance than 1/4 mile, and

was placed more than 5 feet above the water table; any

ordinance approving a residential setback of less than

1/4 mile that is used to meet the requirements of this

subparagraph (E) of paragraph (2.5) of this subsection

must specifically reference this paragraph; or

(3) operating a landscape waste composting facility on

a farm, if the facility meets all of the following

criteria:

(A) the composting facility is operated by the

farmer on property on which the composting material is

utilized, and the composting facility constitutes no

more than 2% of the property's total acreage, except

that the Board may allow a higher percentage for

individual sites where the owner or operator has

demonstrated to the Board that the site's soil

characteristics or crop needs require a higher rate;

(A-1) the composting facility accepts from other

agricultural operations for composting with landscape

waste no materials other than uncontaminated and

source-separated (i) crop residue and other

agricultural plant residue generated from the

production and harvesting of crops and other customary

farm practices, including, but not limited to, stalks,
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leaves, seed pods, husks, bagasse, and roots and (ii)

plant-derived animal bedding, such as straw or

sawdust, that is free of manure and was not made from

painted or treated wood;

(A-2) any composting additives that the composting

facility accepts and uses at the facility are necessary

to provide proper conditions for composting and do not

exceed 10% of the total composting material at the

facility at any one time;

(B) the property on which the composting facility

is located, and any associated property on which the

compost is used, is principally and diligently devoted

to the production of agricultural crops and is not

owned, leased or otherwise controlled by any waste

hauler or generator of nonagricultural compost

materials, and the operator of the composting facility

is not an employee, partner, shareholder, or in any way

connected with or controlled by any such waste hauler

or generator;

(C) all compost generated by the composting

facility is applied at agronomic rates and used as

mulch, fertilizer or soil conditioner on land actually

farmed by the person operating the composting

facility, and the finished compost is not stored at the

composting site for a period longer than 18 months

prior to its application as mulch, fertilizer, or soil
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conditioner;

(D) the owner or operator, by January 1 of each

year, (i) registers the site with the Agency, (ii)

reports to the Agency on the volume of composting

material received and used at the site, (iii) certifies

to the Agency that the site complies with the

requirements set forth in subparagraphs (A), (A-1),

(A-2), (B), and (C) of this paragraph (q)(3), and (iv)

certifies to the Agency that all composting material:

(I) was placed more than 200 feet from the

nearest potable water supply well;

(II) was placed outside the boundary of the

10-year floodplain or on a part of the site that is

floodproofed;

(III) was placed either (aa) at least 1/4 mile

from the nearest residence (other than a residence

located on the same property as the facility) and

there are not more than 10 occupied non-farm

residences within 1/2 mile of the boundaries of the

site on the date of application or (bb) a lesser

distance from the nearest residence (other than a

residence located on the same property as the

facility) provided that the municipality or county

in which the facility is located has by ordinance

approved a lesser distance than 1/4 mile and there

are not more than 10 occupied non-farm residences
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within 1/2 mile of the boundaries of the site on

the date of application; and

(IV) was placed more than 5 feet above the

water table.

Any ordinance approving a residential setback of

less than 1/4 mile that is used to meet the

requirements of this subparagraph (D) must

specifically reference this subparagraph.

For the purposes of this subsection (q), "agronomic rates"

means the application of not more than 20 tons per acre per

year, except that the Board may allow a higher rate for

individual sites where the owner or operator has demonstrated

to the Board that the site's soil characteristics or crop needs

require a higher rate.

(r) Cause or allow the storage or disposal of coal

combustion waste unless:

(1) such waste is stored or disposed of at a site or

facility for which a permit has been obtained or is not

otherwise required under subsection (d) of this Section; or

(2) such waste is stored or disposed of as a part of

the design and reclamation of a site or facility which is

an abandoned mine site in accordance with the Abandoned

Mined Lands and Water Reclamation Act; or

(3) such waste is stored or disposed of at a site or

facility which is operating under NPDES and Subtitle D

permits issued by the Agency pursuant to regulations
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adopted by the Board for mine-related water pollution and

permits issued pursuant to the Federal Surface Mining

Control and Reclamation Act of 1977 (P.L. 95-87) or the

rules and regulations thereunder or any law or rule or

regulation adopted by the State of Illinois pursuant

thereto, and the owner or operator of the facility agrees

to accept the waste; and either

(i) such waste is stored or disposed of in

accordance with requirements applicable to refuse

disposal under regulations adopted by the Board for

mine-related water pollution and pursuant to NPDES and

Subtitle D permits issued by the Agency under such

regulations; or

(ii) the owner or operator of the facility

demonstrates all of the following to the Agency, and

the facility is operated in accordance with the

demonstration as approved by the Agency: (1) the

disposal area will be covered in a manner that will

support continuous vegetation, (2) the facility will

be adequately protected from wind and water erosion,

(3) the pH will be maintained so as to prevent

excessive leaching of metal ions, and (4) adequate

containment or other measures will be provided to

protect surface water and groundwater from

contamination at levels prohibited by this Act, the

Illinois Groundwater Protection Act, or regulations
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adopted pursuant thereto.

Notwithstanding any other provision of this Title, the

disposal of coal combustion waste pursuant to item (2) or (3)

of this subdivision (r) shall be exempt from the other

provisions of this Title V, and notwithstanding the provisions

of Title X of this Act, the Agency is authorized to grant

experimental permits which include provision for the disposal

of wastes from the combustion of coal and other materials

pursuant to items (2) and (3) of this subdivision (r).

(s) After April 1, 1989, offer for transportation,

transport, deliver, receive or accept special waste for which a

manifest is required, unless the manifest indicates that the

fee required under Section 22.8 of this Act has been paid.

(t) Cause or allow a lateral expansion of a municipal solid

waste landfill unit on or after October 9, 1993, without a

permit modification, granted by the Agency, that authorizes the

lateral expansion.

(u) Conduct any vegetable by-product treatment, storage,

disposal or transportation operation in violation of any

regulation, standards or permit requirements adopted by the

Board under this Act. However, no permit shall be required

under this Title V for the land application of vegetable

by-products conducted pursuant to Agency permit issued under

Title III of this Act to the generator of the vegetable

by-products. In addition, vegetable by-products may be

transported in this State without a special waste hauling
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permit, and without the preparation and carrying of a manifest.

(v) (Blank).

(w) Conduct any generation, transportation, or recycling

of construction or demolition debris, clean or general, or

uncontaminated soil generated during construction, remodeling,

repair, and demolition of utilities, structures, and roads that

is not commingled with any waste, without the maintenance of

documentation identifying the hauler, generator, place of

origin of the debris or soil, the weight or volume of the

debris or soil, and the location, owner, and operator of the

facility where the debris or soil was transferred, disposed,

recycled, or treated. This documentation must be maintained by

the generator, transporter, or recycler for 3 years. This

subsection (w) shall not apply to (1) a permitted pollution

control facility that transfers or accepts construction or

demolition debris, clean or general, or uncontaminated soil for

final disposal, recycling, or treatment, (2) a public utility

(as that term is defined in the Public Utilities Act) or a

municipal utility, (3) the Illinois Department of

Transportation, or (4) a municipality or a county highway

department, with the exception of any municipality or county

highway department located within a county having a population

of over 3,000,000 inhabitants or located in a county that is

contiguous to a county having a population of over 3,000,000

inhabitants; but it shall apply to an entity that contracts

with a public utility, a municipal utility, the Illinois
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Department of Transportation, or a municipality or a county

highway department. The terms "generation" and "recycling" as

used in this subsection do not apply to clean construction or

demolition debris when (i) used as fill material below grade

outside of a setback zone if covered by sufficient

uncontaminated soil to support vegetation within 30 days of the

completion of filling or if covered by a road or structure,

(ii) solely broken concrete without protruding metal bars is

used for erosion control, or (iii) milled asphalt or crushed

concrete is used as aggregate in construction of the shoulder

of a roadway. The terms "generation" and "recycling", as used

in this subsection, do not apply to uncontaminated soil that is

not commingled with any waste when (i) used as fill material

below grade or contoured to grade, or (ii) used at the site of

generation.

(Source: P.A. 100-103, eff. 8-11-17.)

(415 ILCS 5/22.59 new)

Sec. 22.59. CCR surface impoundments.

(a) The General Assembly finds that:

(1) the State of Illinois has a long-standing policy to

restore, protect, and enhance the environment, including

the purity of the air, land, and waters, including

groundwaters, of this State;

(2) a clean environment is essential to the growth and

well-being of this State;
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(3) CCR generated by the electric generating industry

has caused groundwater contamination and other forms of

pollution at active and inactive plants throughout this

State;

(4) environmental laws should be supplemented to

ensure consistent, responsible regulation of all existing

CCR surface impoundments; and

(5) meaningful participation of State residents,

especially vulnerable populations who may be affected by

regulatory actions, is critical to ensure that

environmental justice considerations are incorporated in

the development of, decision-making related to, and

implementation of environmental laws and rulemaking that

protects and improves the well-being of communities in this

State that bear disproportionate burdens imposed by

environmental pollution.

Therefore, the purpose of this Section is to promote a

healthful environment, including clean water, air, and land,

meaningful public involvement, and the responsible disposal

and storage of coal combustion residuals, so as to protect

public health and to prevent pollution of the environment of

this State.

The provisions of this Section shall be liberally construed

to carry out the purposes of this Section.

(b) No person shall:

(1) cause or allow the discharge of any contaminants
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from a CCR surface impoundment into the environment so as

to cause, directly or indirectly, a violation of this

Section or any regulations or standards adopted by the

Board under this Section, either alone or in combination

with contaminants from other sources;

(2) construct, install, modify, operate, or close any

CCR surface impoundment without a permit granted by the

Agency, or so as to violate any conditions imposed by such

permit, any provision of this Section or any regulations or

standards adopted by the Board under this Section; or

(3) cause or allow, directly or indirectly, the

discharge, deposit, injection, dumping, spilling, leaking,

or placing of any CCR upon the land in a place and manner

so as to cause or tend to cause a violation this Section or

any regulations or standards adopted by the Board under

this Section.

(c) For purposes of this Section, a permit issued by the

Administrator of the United States Environmental Protection

Agency under Section 4005 of the federal Resource Conservation

and Recovery Act, shall be deemed to be a permit under this

Section and subsection (y) of Section 39.

(d) Before commencing closure of a CCR surface impoundment,

in accordance with Board rules, the owner of a CCR surface

impoundment must submit to the Agency for approval a closure

alternatives analysis that analyzes all closure methods being

considered and that otherwise satisfies all closure
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requirements adopted by the Board under this Act. Complete

removal of CCR, as specified by the Board's rules, from the CCR

surface impoundment must be considered and analyzed. Section

3.405 does not apply to the Board's rules specifying complete

removal of CCR. The selected closure method must ensure

compliance with regulations adopted by the Board pursuant to

this Section.

(e) Owners or operators of CCR surface impoundments who

have submitted a closure plan to the Agency before May 1, 2019,

and who have completed closure prior to 24 months after the

effective date of this amendatory Act of the 101st General

Assembly shall not be required to obtain a construction permit

for the surface impoundment closure under this Section.

(f) Except for the State, its agencies and institutions, a

unit of local government, or not-for-profit electric

cooperative as defined in Section 3.4 of the Electric Supplier

Act, any person who owns or operates a CCR surface impoundment

in this State shall post with the Agency a performance bond or

other security for the purpose of: (i) ensuring closure of the

CCR surface impoundment and post-closure care in accordance

with this Act and its rules; and (ii) insuring remediation of

releases from the CCR surface impoundment. The only acceptable

forms of financial assurance are: a trust fund, a surety bond

guaranteeing payment, a surety bond guaranteeing performance,

or an irrevocable letter of credit.

(1) The cost estimate for the post-closure care of a
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CCR surface impoundment shall be calculated using a 30-year

post-closure care period or such longer period as may be

approved by the Agency under Board or federal rules.

(2) The Agency is authorized to enter into such

contracts and agreements as it may deem necessary to carry

out the purposes of this Section. Neither the State, nor

the Director, nor any State employee shall be liable for

any damages or injuries arising out of or resulting from

any action taken under this Section.

(3) The Agency shall have the authority to approve or

disapprove any performance bond or other security posted

under this subsection. Any person whose performance bond or

other security is disapproved by the Agency may contest the

disapproval as a permit denial appeal pursuant to Section

40.

(g) The Board shall adopt rules establishing construction

permit requirements, operating permit requirements, design

standards, reporting, financial assurance, and closure and

post-closure care requirements for CCR surface impoundments.

Not later than 8 months after the effective date of this

amendatory Act of the 101st General Assembly the Agency shall

propose, and not later than one year after receipt of the

Agency's proposal the Board shall adopt, rules under this

Section. The rules must, at a minimum:

(1) be at least as protective and comprehensive as the

federal regulations or amendments thereto promulgated by

SB0009 Enrolled LRB101 06168 JWD 51190 b

Public Act 101-0171

Exhibit 08 
Page 024

Electronic Filing: Received, Clerk's Office 08/10/2020 P.C. #18



the Administrator of the United States Environmental

Protection Agency in Subpart D of 40 CFR 257 governing CCR

surface impoundments;

(2) specify the minimum contents of CCR surface

impoundment construction and operating permit

applications, including the closure alternatives analysis

required under subsection (d);

(3) specify which types of permits include

requirements for closure, post-closure, remediation and

all other requirements applicable to CCR surface

impoundments;

(4) specify when permit applications for existing CCR

surface impoundments must be submitted, taking into

consideration whether the CCR surface impoundment must

close under the RCRA;

(5) specify standards for review and approval by the

Agency of CCR surface impoundment permit applications;

(6) specify meaningful public participation procedures

for the issuance of CCR surface impoundment construction

and operating permits, including, but not limited to,

public notice of the submission of permit applications, an

opportunity for the submission of public comments, an

opportunity for a public hearing prior to permit issuance,

and a summary and response of the comments prepared by the

Agency;

(7) prescribe the type and amount of the performance
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bonds or other securities required under subsection (f),

and the conditions under which the State is entitled to

collect moneys from such performance bonds or other

securities;

(8) specify a procedure to identify areas of

environmental justice concern in relation to CCR surface

impoundments;

(9) specify a method to prioritize CCR surface

impoundments required to close under RCRA if not otherwise

specified by the United States Environmental Protection

Agency, so that the CCR surface impoundments with the

highest risk to public health and the environment, and

areas of environmental justice concern are given first

priority;

(10) define when complete removal of CCR is achieved

and specify the standards for responsible removal of CCR

from CCR surface impoundments, including, but not limited

to, dust controls and the protection of adjacent surface

water and groundwater; and

(11) describe the process and standards for

identifying a specific alternative source of groundwater

pollution when the owner or operator of the CCR surface

impoundment believes that groundwater contamination on the

site is not from the CCR surface impoundment.

(h) Any owner of a CCR surface impoundment that generates

CCR and sells or otherwise provides coal combustion byproducts
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pursuant to Section 3.135 shall, every 12 months, post on its

publicly available website a report specifying the volume or

weight of CCR, in cubic yards or tons, that it sold or provided

during the past 12 months.

(i) The owner of a CCR surface impoundment shall post all

closure plans, permit applications, and supporting

documentation, as well as any Agency approval of the plans or

applications on its publicly available website.

(j) The owner or operator of a CCR surface impoundment

shall pay the following fees:

(1) An initial fee to the Agency within 6 months after

the effective date of this amendatory Act of the 101st

General Assembly of:

$50,000 for each closed CCR surface impoundment;

and

$75,000 for each CCR surface impoundment that have

not completed closure.

(2) Annual fees to the Agency, beginning on July 1,

2020, of:

$25,000 for each CCR surface impoundment that has

not completed closure; and

$15,000 for each CCR surface impoundment that has

completed closure, but has not completed post-closure

care.

(k) All fees collected by the Agency under subsection (j)

shall be deposited into the Environmental Protection Permit and
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Inspection Fund.

(l) The Coal Combustion Residual Surface Impoundment

Financial Assurance Fund is created as a special fund in the

State treasury. Any moneys forfeited to the State of Illinois

from any performance bond or other security required under this

Section shall be placed in the Coal Combustion Residual Surface

Impoundment Financial Assurance Fund and shall, upon approval

by the Governor and the Director, be used by the Agency for the

purposes for which such performance bond or other security was

issued. The Coal Combustion Residual Surface Impoundment

Financial Assurance Fund is not subject to the provisions of

subsection (c) of Section 5 of the State Finance Act.

(m) The provisions of this Section shall apply, without

limitation, to all existing CCR surface impoundments and any

CCR surface impoundments constructed after the effective date

of this amendatory Act of the 101st General Assembly, except to

the extent prohibited by the Illinois or United States

Constitutions.

(415 ILCS 5/39) (from Ch. 111 1/2, par. 1039)

Sec. 39. Issuance of permits; procedures.

(a) When the Board has by regulation required a permit for

the construction, installation, or operation of any type of

facility, equipment, vehicle, vessel, or aircraft, the

applicant shall apply to the Agency for such permit and it

shall be the duty of the Agency to issue such a permit upon
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proof by the applicant that the facility, equipment, vehicle,

vessel, or aircraft will not cause a violation of this Act or

of regulations hereunder. The Agency shall adopt such

procedures as are necessary to carry out its duties under this

Section. In making its determinations on permit applications

under this Section the Agency may consider prior adjudications

of noncompliance with this Act by the applicant that involved a

release of a contaminant into the environment. In granting

permits, the Agency may impose reasonable conditions

specifically related to the applicant's past compliance

history with this Act as necessary to correct, detect, or

prevent noncompliance. The Agency may impose such other

conditions as may be necessary to accomplish the purposes of

this Act, and as are not inconsistent with the regulations

promulgated by the Board hereunder. Except as otherwise

provided in this Act, a bond or other security shall not be

required as a condition for the issuance of a permit. If the

Agency denies any permit under this Section, the Agency shall

transmit to the applicant within the time limitations of this

Section specific, detailed statements as to the reasons the

permit application was denied. Such statements shall include,

but not be limited to the following:

(i) the Sections of this Act which may be violated if

the permit were granted;

(ii) the provision of the regulations, promulgated

under this Act, which may be violated if the permit were
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granted;

(iii) the specific type of information, if any, which

the Agency deems the applicant did not provide the Agency;

and

(iv) a statement of specific reasons why the Act and

the regulations might not be met if the permit were

granted.

If there is no final action by the Agency within 90 days

after the filing of the application for permit, the applicant

may deem the permit issued; except that this time period shall

be extended to 180 days when (1) notice and opportunity for

public hearing are required by State or federal law or

regulation, (2) the application which was filed is for any

permit to develop a landfill subject to issuance pursuant to

this subsection, or (3) the application that was filed is for a

MSWLF unit required to issue public notice under subsection (p)

of Section 39. The 90-day and 180-day time periods for the

Agency to take final action do not apply to NPDES permit

applications under subsection (b) of this Section, to RCRA

permit applications under subsection (d) of this Section, or to

UIC permit applications under subsection (e) of this Section,

or to CCR surface impoundment applications under subsection (y)

of this Section.

The Agency shall publish notice of all final permit

determinations for development permits for MSWLF units and for

significant permit modifications for lateral expansions for
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existing MSWLF units one time in a newspaper of general

circulation in the county in which the unit is or is proposed

to be located.

After January 1, 1994 and until July 1, 1998, operating

permits issued under this Section by the Agency for sources of

air pollution permitted to emit less than 25 tons per year of

any combination of regulated air pollutants, as defined in

Section 39.5 of this Act, shall be required to be renewed only

upon written request by the Agency consistent with applicable

provisions of this Act and regulations promulgated hereunder.

Such operating permits shall expire 180 days after the date of

such a request. The Board shall revise its regulations for the

existing State air pollution operating permit program

consistent with this provision by January 1, 1994.

After June 30, 1998, operating permits issued under this

Section by the Agency for sources of air pollution that are not

subject to Section 39.5 of this Act and are not required to

have a federally enforceable State operating permit shall be

required to be renewed only upon written request by the Agency

consistent with applicable provisions of this Act and its

rules. Such operating permits shall expire 180 days after the

date of such a request. Before July 1, 1998, the Board shall

revise its rules for the existing State air pollution operating

permit program consistent with this paragraph and shall adopt

rules that require a source to demonstrate that it qualifies

for a permit under this paragraph.
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(b) The Agency may issue NPDES permits exclusively under

this subsection for the discharge of contaminants from point

sources into navigable waters, all as defined in the Federal

Water Pollution Control Act, as now or hereafter amended,

within the jurisdiction of the State, or into any well.

All NPDES permits shall contain those terms and conditions,

including but not limited to schedules of compliance, which may

be required to accomplish the purposes and provisions of this

Act.

The Agency may issue general NPDES permits for discharges

from categories of point sources which are subject to the same

permit limitations and conditions. Such general permits may be

issued without individual applications and shall conform to

regulations promulgated under Section 402 of the Federal Water

Pollution Control Act, as now or hereafter amended.

The Agency may include, among such conditions, effluent

limitations and other requirements established under this Act,

Board regulations, the Federal Water Pollution Control Act, as

now or hereafter amended, and regulations pursuant thereto, and

schedules for achieving compliance therewith at the earliest

reasonable date.

The Agency shall adopt filing requirements and procedures

which are necessary and appropriate for the issuance of NPDES

permits, and which are consistent with the Act or regulations

adopted by the Board, and with the Federal Water Pollution

Control Act, as now or hereafter amended, and regulations
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pursuant thereto.

The Agency, subject to any conditions which may be

prescribed by Board regulations, may issue NPDES permits to

allow discharges beyond deadlines established by this Act or by

regulations of the Board without the requirement of a variance,

subject to the Federal Water Pollution Control Act, as now or

hereafter amended, and regulations pursuant thereto.

(c) Except for those facilities owned or operated by

sanitary districts organized under the Metropolitan Water

Reclamation District Act, no permit for the development or

construction of a new pollution control facility may be granted

by the Agency unless the applicant submits proof to the Agency

that the location of the facility has been approved by the

County Board of the county if in an unincorporated area, or the

governing body of the municipality when in an incorporated

area, in which the facility is to be located in accordance with

Section 39.2 of this Act. For purposes of this subsection (c),

and for purposes of Section 39.2 of this Act, the appropriate

county board or governing body of the municipality shall be the

county board of the county or the governing body of the

municipality in which the facility is to be located as of the

date when the application for siting approval is filed.

In the event that siting approval granted pursuant to

Section 39.2 has been transferred to a subsequent owner or

operator, that subsequent owner or operator may apply to the

Agency for, and the Agency may grant, a development or
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construction permit for the facility for which local siting

approval was granted. Upon application to the Agency for a

development or construction permit by that subsequent owner or

operator, the permit applicant shall cause written notice of

the permit application to be served upon the appropriate county

board or governing body of the municipality that granted siting

approval for that facility and upon any party to the siting

proceeding pursuant to which siting approval was granted. In

that event, the Agency shall conduct an evaluation of the

subsequent owner or operator's prior experience in waste

management operations in the manner conducted under subsection

(i) of Section 39 of this Act.

Beginning August 20, 1993, if the pollution control

facility consists of a hazardous or solid waste disposal

facility for which the proposed site is located in an

unincorporated area of a county with a population of less than

100,000 and includes all or a portion of a parcel of land that

was, on April 1, 1993, adjacent to a municipality having a

population of less than 5,000, then the local siting review

required under this subsection (c) in conjunction with any

permit applied for after that date shall be performed by the

governing body of that adjacent municipality rather than the

county board of the county in which the proposed site is

located; and for the purposes of that local siting review, any

references in this Act to the county board shall be deemed to

mean the governing body of that adjacent municipality;
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provided, however, that the provisions of this paragraph shall

not apply to any proposed site which was, on April 1, 1993,

owned in whole or in part by another municipality.

In the case of a pollution control facility for which a

development permit was issued before November 12, 1981, if an

operating permit has not been issued by the Agency prior to

August 31, 1989 for any portion of the facility, then the

Agency may not issue or renew any development permit nor issue

an original operating permit for any portion of such facility

unless the applicant has submitted proof to the Agency that the

location of the facility has been approved by the appropriate

county board or municipal governing body pursuant to Section

39.2 of this Act.

After January 1, 1994, if a solid waste disposal facility,

any portion for which an operating permit has been issued by

the Agency, has not accepted waste disposal for 5 or more

consecutive calendars years, before that facility may accept

any new or additional waste for disposal, the owner and

operator must obtain a new operating permit under this Act for

that facility unless the owner and operator have applied to the

Agency for a permit authorizing the temporary suspension of

waste acceptance. The Agency may not issue a new operation

permit under this Act for the facility unless the applicant has

submitted proof to the Agency that the location of the facility

has been approved or re-approved by the appropriate county

board or municipal governing body under Section 39.2 of this
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Act after the facility ceased accepting waste.

Except for those facilities owned or operated by sanitary

districts organized under the Metropolitan Water Reclamation

District Act, and except for new pollution control facilities

governed by Section 39.2, and except for fossil fuel mining

facilities, the granting of a permit under this Act shall not

relieve the applicant from meeting and securing all necessary

zoning approvals from the unit of government having zoning

jurisdiction over the proposed facility.

Before beginning construction on any new sewage treatment

plant or sludge drying site to be owned or operated by a

sanitary district organized under the Metropolitan Water

Reclamation District Act for which a new permit (rather than

the renewal or amendment of an existing permit) is required,

such sanitary district shall hold a public hearing within the

municipality within which the proposed facility is to be

located, or within the nearest community if the proposed

facility is to be located within an unincorporated area, at

which information concerning the proposed facility shall be

made available to the public, and members of the public shall

be given the opportunity to express their views concerning the

proposed facility.

The Agency may issue a permit for a municipal waste

transfer station without requiring approval pursuant to

Section 39.2 provided that the following demonstration is made:

(1) the municipal waste transfer station was in
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existence on or before January 1, 1979 and was in

continuous operation from January 1, 1979 to January 1,

1993;

(2) the operator submitted a permit application to the

Agency to develop and operate the municipal waste transfer

station during April of 1994;

(3) the operator can demonstrate that the county board

of the county, if the municipal waste transfer station is

in an unincorporated area, or the governing body of the

municipality, if the station is in an incorporated area,

does not object to resumption of the operation of the

station; and

(4) the site has local zoning approval.

(d) The Agency may issue RCRA permits exclusively under

this subsection to persons owning or operating a facility for

the treatment, storage, or disposal of hazardous waste as

defined under this Act. Subsection (y) of this Section, rather

than this subsection (d), shall apply to permits issued for CCR

surface impoundments.

All RCRA permits shall contain those terms and conditions,

including but not limited to schedules of compliance, which may

be required to accomplish the purposes and provisions of this

Act. The Agency may include among such conditions standards and

other requirements established under this Act, Board

regulations, the Resource Conservation and Recovery Act of 1976

(P.L. 94-580), as amended, and regulations pursuant thereto,
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and may include schedules for achieving compliance therewith as

soon as possible. The Agency shall require that a performance

bond or other security be provided as a condition for the

issuance of a RCRA permit.

In the case of a permit to operate a hazardous waste or PCB

incinerator as defined in subsection (k) of Section 44, the

Agency shall require, as a condition of the permit, that the

operator of the facility perform such analyses of the waste to

be incinerated as may be necessary and appropriate to ensure

the safe operation of the incinerator.

The Agency shall adopt filing requirements and procedures

which are necessary and appropriate for the issuance of RCRA

permits, and which are consistent with the Act or regulations

adopted by the Board, and with the Resource Conservation and

Recovery Act of 1976 (P.L. 94-580), as amended, and regulations

pursuant thereto.

The applicant shall make available to the public for

inspection all documents submitted by the applicant to the

Agency in furtherance of an application, with the exception of

trade secrets, at the office of the county board or governing

body of the municipality. Such documents may be copied upon

payment of the actual cost of reproduction during regular

business hours of the local office. The Agency shall issue a

written statement concurrent with its grant or denial of the

permit explaining the basis for its decision.

(e) The Agency may issue UIC permits exclusively under this
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subsection to persons owning or operating a facility for the

underground injection of contaminants as defined under this

Act.

All UIC permits shall contain those terms and conditions,

including but not limited to schedules of compliance, which may

be required to accomplish the purposes and provisions of this

Act. The Agency may include among such conditions standards and

other requirements established under this Act, Board

regulations, the Safe Drinking Water Act (P.L. 93-523), as

amended, and regulations pursuant thereto, and may include

schedules for achieving compliance therewith. The Agency shall

require that a performance bond or other security be provided

as a condition for the issuance of a UIC permit.

The Agency shall adopt filing requirements and procedures

which are necessary and appropriate for the issuance of UIC

permits, and which are consistent with the Act or regulations

adopted by the Board, and with the Safe Drinking Water Act

(P.L. 93-523), as amended, and regulations pursuant thereto.

The applicant shall make available to the public for

inspection, all documents submitted by the applicant to the

Agency in furtherance of an application, with the exception of

trade secrets, at the office of the county board or governing

body of the municipality. Such documents may be copied upon

payment of the actual cost of reproduction during regular

business hours of the local office. The Agency shall issue a

written statement concurrent with its grant or denial of the
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permit explaining the basis for its decision.

(f) In making any determination pursuant to Section 9.1 of

this Act:

(1) The Agency shall have authority to make the

determination of any question required to be determined by

the Clean Air Act, as now or hereafter amended, this Act,

or the regulations of the Board, including the

determination of the Lowest Achievable Emission Rate,

Maximum Achievable Control Technology, or Best Available

Control Technology, consistent with the Board's

regulations, if any.

(2) The Agency shall adopt requirements as necessary to

implement public participation procedures, including, but

not limited to, public notice, comment, and an opportunity

for hearing, which must accompany the processing of

applications for PSD permits. The Agency shall briefly

describe and respond to all significant comments on the

draft permit raised during the public comment period or

during any hearing. The Agency may group related comments

together and provide one unified response for each issue

raised.

(3) Any complete permit application submitted to the

Agency under this subsection for a PSD permit shall be

granted or denied by the Agency not later than one year

after the filing of such completed application.

(4) The Agency shall, after conferring with the
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applicant, give written notice to the applicant of its

proposed decision on the application including the terms

and conditions of the permit to be issued and the facts,

conduct or other basis upon which the Agency will rely to

support its proposed action.

(g) The Agency shall include as conditions upon all permits

issued for hazardous waste disposal sites such restrictions

upon the future use of such sites as are reasonably necessary

to protect public health and the environment, including

permanent prohibition of the use of such sites for purposes

which may create an unreasonable risk of injury to human health

or to the environment. After administrative and judicial

challenges to such restrictions have been exhausted, the Agency

shall file such restrictions of record in the Office of the

Recorder of the county in which the hazardous waste disposal

site is located.

(h) A hazardous waste stream may not be deposited in a

permitted hazardous waste site unless specific authorization

is obtained from the Agency by the generator and disposal site

owner and operator for the deposit of that specific hazardous

waste stream. The Agency may grant specific authorization for

disposal of hazardous waste streams only after the generator

has reasonably demonstrated that, considering technological

feasibility and economic reasonableness, the hazardous waste

cannot be reasonably recycled for reuse, nor incinerated or

chemically, physically or biologically treated so as to
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neutralize the hazardous waste and render it nonhazardous. In

granting authorization under this Section, the Agency may

impose such conditions as may be necessary to accomplish the

purposes of the Act and are consistent with this Act and

regulations promulgated by the Board hereunder. If the Agency

refuses to grant authorization under this Section, the

applicant may appeal as if the Agency refused to grant a

permit, pursuant to the provisions of subsection (a) of Section

40 of this Act. For purposes of this subsection (h), the term

"generator" has the meaning given in Section 3.205 of this Act,

unless: (1) the hazardous waste is treated, incinerated, or

partially recycled for reuse prior to disposal, in which case

the last person who treats, incinerates, or partially recycles

the hazardous waste prior to disposal is the generator; or (2)

the hazardous waste is from a response action, in which case

the person performing the response action is the generator.

This subsection (h) does not apply to any hazardous waste that

is restricted from land disposal under 35 Ill. Adm. Code 728.

(i) Before issuing any RCRA permit, any permit for a waste

storage site, sanitary landfill, waste disposal site, waste

transfer station, waste treatment facility, waste incinerator,

or any waste-transportation operation, any permit or interim

authorization for a clean construction or demolition debris

fill operation, or any permit required under subsection (d-5)

of Section 55, the Agency shall conduct an evaluation of the

prospective owner's or operator's prior experience in waste
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management operations, clean construction or demolition debris

fill operations, and tire storage site management. The Agency

may deny such a permit, or deny or revoke interim

authorization, if the prospective owner or operator or any

employee or officer of the prospective owner or operator has a

history of:

(1) repeated violations of federal, State, or local

laws, regulations, standards, or ordinances in the

operation of waste management facilities or sites, clean

construction or demolition debris fill operation

facilities or sites, or tire storage sites; or

(2) conviction in this or another State of any crime

which is a felony under the laws of this State, or

conviction of a felony in a federal court; or conviction in

this or another state or federal court of any of the

following crimes: forgery, official misconduct, bribery,

perjury, or knowingly submitting false information under

any environmental law, regulation, or permit term or

condition; or

(3) proof of gross carelessness or incompetence in

handling, storing, processing, transporting or disposing

of waste, clean construction or demolition debris, or used

or waste tires, or proof of gross carelessness or

incompetence in using clean construction or demolition

debris as fill.

(i-5) Before issuing any permit or approving any interim
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authorization for a clean construction or demolition debris

fill operation in which any ownership interest is transferred

between January 1, 2005, and the effective date of the

prohibition set forth in Section 22.52 of this Act, the Agency

shall conduct an evaluation of the operation if any previous

activities at the site or facility may have caused or allowed

contamination of the site. It shall be the responsibility of

the owner or operator seeking the permit or interim

authorization to provide to the Agency all of the information

necessary for the Agency to conduct its evaluation. The Agency

may deny a permit or interim authorization if previous

activities at the site may have caused or allowed contamination

at the site, unless such contamination is authorized under any

permit issued by the Agency.

(j) The issuance under this Act of a permit to engage in

the surface mining of any resources other than fossil fuels

shall not relieve the permittee from its duty to comply with

any applicable local law regulating the commencement, location

or operation of surface mining facilities.

(k) A development permit issued under subsection (a) of

Section 39 for any facility or site which is required to have a

permit under subsection (d) of Section 21 shall expire at the

end of 2 calendar years from the date upon which it was issued,

unless within that period the applicant has taken action to

develop the facility or the site. In the event that review of

the conditions of the development permit is sought pursuant to
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Section 40 or 41, or permittee is prevented from commencing

development of the facility or site by any other litigation

beyond the permittee's control, such two-year period shall be

deemed to begin on the date upon which such review process or

litigation is concluded.

(l) No permit shall be issued by the Agency under this Act

for construction or operation of any facility or site located

within the boundaries of any setback zone established pursuant

to this Act, where such construction or operation is

prohibited.

(m) The Agency may issue permits to persons owning or

operating a facility for composting landscape waste. In

granting such permits, the Agency may impose such conditions as

may be necessary to accomplish the purposes of this Act, and as

are not inconsistent with applicable regulations promulgated

by the Board. Except as otherwise provided in this Act, a bond

or other security shall not be required as a condition for the

issuance of a permit. If the Agency denies any permit pursuant

to this subsection, the Agency shall transmit to the applicant

within the time limitations of this subsection specific,

detailed statements as to the reasons the permit application

was denied. Such statements shall include but not be limited to

the following:

(1) the Sections of this Act that may be violated if

the permit were granted;

(2) the specific regulations promulgated pursuant to
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this Act that may be violated if the permit were granted;

(3) the specific information, if any, the Agency deems

the applicant did not provide in its application to the

Agency; and

(4) a statement of specific reasons why the Act and the

regulations might be violated if the permit were granted.

If no final action is taken by the Agency within 90 days

after the filing of the application for permit, the applicant

may deem the permit issued. Any applicant for a permit may

waive the 90-day limitation by filing a written statement with

the Agency.

The Agency shall issue permits for such facilities upon

receipt of an application that includes a legal description of

the site, a topographic map of the site drawn to the scale of

200 feet to the inch or larger, a description of the operation,

including the area served, an estimate of the volume of

materials to be processed, and documentation that:

(1) the facility includes a setback of at least 200

feet from the nearest potable water supply well;

(2) the facility is located outside the boundary of the

10-year floodplain or the site will be floodproofed;

(3) the facility is located so as to minimize

incompatibility with the character of the surrounding

area, including at least a 200 foot setback from any

residence, and in the case of a facility that is developed

or the permitted composting area of which is expanded after
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November 17, 1991, the composting area is located at least

1/8 mile from the nearest residence (other than a residence

located on the same property as the facility);

(4) the design of the facility will prevent any compost

material from being placed within 5 feet of the water

table, will adequately control runoff from the site, and

will collect and manage any leachate that is generated on

the site;

(5) the operation of the facility will include

appropriate dust and odor control measures, limitations on

operating hours, appropriate noise control measures for

shredding, chipping and similar equipment, management

procedures for composting, containment and disposal of

non-compostable wastes, procedures to be used for

terminating operations at the site, and recordkeeping

sufficient to document the amount of materials received,

composted and otherwise disposed of; and

(6) the operation will be conducted in accordance with

any applicable rules adopted by the Board.

The Agency shall issue renewable permits of not longer than

10 years in duration for the composting of landscape wastes, as

defined in Section 3.155 of this Act, based on the above

requirements.

The operator of any facility permitted under this

subsection (m) must submit a written annual statement to the

Agency on or before April 1 of each year that includes an
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estimate of the amount of material, in tons, received for

composting.

(n) The Agency shall issue permits jointly with the

Department of Transportation for the dredging or deposit of

material in Lake Michigan in accordance with Section 18 of the

Rivers, Lakes, and Streams Act.

(o) (Blank.)

(p) (1) Any person submitting an application for a permit

for a new MSWLF unit or for a lateral expansion under

subsection (t) of Section 21 of this Act for an existing MSWLF

unit that has not received and is not subject to local siting

approval under Section 39.2 of this Act shall publish notice of

the application in a newspaper of general circulation in the

county in which the MSWLF unit is or is proposed to be located.

The notice must be published at least 15 days before submission

of the permit application to the Agency. The notice shall state

the name and address of the applicant, the location of the

MSWLF unit or proposed MSWLF unit, the nature and size of the

MSWLF unit or proposed MSWLF unit, the nature of the activity

proposed, the probable life of the proposed activity, the date

the permit application will be submitted, and a statement that

persons may file written comments with the Agency concerning

the permit application within 30 days after the filing of the

permit application unless the time period to submit comments is

extended by the Agency.

When a permit applicant submits information to the Agency
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to supplement a permit application being reviewed by the

Agency, the applicant shall not be required to reissue the

notice under this subsection.

(2) The Agency shall accept written comments concerning the

permit application that are postmarked no later than 30 days

after the filing of the permit application, unless the time

period to accept comments is extended by the Agency.

(3) Each applicant for a permit described in part (1) of

this subsection shall file a copy of the permit application

with the county board or governing body of the municipality in

which the MSWLF unit is or is proposed to be located at the

same time the application is submitted to the Agency. The

permit application filed with the county board or governing

body of the municipality shall include all documents submitted

to or to be submitted to the Agency, except trade secrets as

determined under Section 7.1 of this Act. The permit

application and other documents on file with the county board

or governing body of the municipality shall be made available

for public inspection during regular business hours at the

office of the county board or the governing body of the

municipality and may be copied upon payment of the actual cost

of reproduction.

(q) Within 6 months after July 12, 2011 (the effective date

of Public Act 97-95), the Agency, in consultation with the

regulated community, shall develop a web portal to be posted on

its website for the purpose of enhancing review and promoting
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timely issuance of permits required by this Act. At a minimum,

the Agency shall make the following information available on

the web portal:

(1) Checklists and guidance relating to the completion

of permit applications, developed pursuant to subsection

(s) of this Section, which may include, but are not limited

to, existing instructions for completing the applications

and examples of complete applications. As the Agency

develops new checklists and develops guidance, it shall

supplement the web portal with those materials.

(2) Within 2 years after July 12, 2011 (the effective

date of Public Act 97-95), permit application forms or

portions of permit applications that can be completed and

saved electronically, and submitted to the Agency

electronically with digital signatures.

(3) Within 2 years after July 12, 2011 (the effective

date of Public Act 97-95), an online tracking system where

an applicant may review the status of its pending

application, including the name and contact information of

the permit analyst assigned to the application. Until the

online tracking system has been developed, the Agency shall

post on its website semi-annual permitting efficiency

tracking reports that include statistics on the timeframes

for Agency action on the following types of permits

received after July 12, 2011 (the effective date of Public

Act 97-95): air construction permits, new NPDES permits and
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associated water construction permits, and modifications

of major NPDES permits and associated water construction

permits. The reports must be posted by February 1 and

August 1 each year and shall include:

(A) the number of applications received for each

type of permit, the number of applications on which the

Agency has taken action, and the number of applications

still pending; and

(B) for those applications where the Agency has not

taken action in accordance with the timeframes set

forth in this Act, the date the application was

received and the reasons for any delays, which may

include, but shall not be limited to, (i) the

application being inadequate or incomplete, (ii)

scientific or technical disagreements with the

applicant, USEPA, or other local, state, or federal

agencies involved in the permitting approval process,

(iii) public opposition to the permit, or (iv) Agency

staffing shortages. To the extent practicable, the

tracking report shall provide approximate dates when

cause for delay was identified by the Agency, when the

Agency informed the applicant of the problem leading to

the delay, and when the applicant remedied the reason

for the delay.

(r) Upon the request of the applicant, the Agency shall

notify the applicant of the permit analyst assigned to the

SB0009 Enrolled LRB101 06168 JWD 51190 b

Public Act 101-0171

Exhibit 08 
Page 051

Electronic Filing: Received, Clerk's Office 08/10/2020 P.C. #18



application upon its receipt.

(s) The Agency is authorized to prepare and distribute

guidance documents relating to its administration of this

Section and procedural rules implementing this Section.

Guidance documents prepared under this subsection shall not be

considered rules and shall not be subject to the Illinois

Administrative Procedure Act. Such guidance shall not be

binding on any party.

(t) Except as otherwise prohibited by federal law or

regulation, any person submitting an application for a permit

may include with the application suggested permit language for

Agency consideration. The Agency is not obligated to use the

suggested language or any portion thereof in its permitting

decision. If requested by the permit applicant, the Agency

shall meet with the applicant to discuss the suggested

language.

(u) If requested by the permit applicant, the Agency shall

provide the permit applicant with a copy of the draft permit

prior to any public review period.

(v) If requested by the permit applicant, the Agency shall

provide the permit applicant with a copy of the final permit

prior to its issuance.

(w) An air pollution permit shall not be required due to

emissions of greenhouse gases, as specified by Section 9.15 of

this Act.

(x) If, before the expiration of a State operating permit
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that is issued pursuant to subsection (a) of this Section and

contains federally enforceable conditions limiting the

potential to emit of the source to a level below the major

source threshold for that source so as to exclude the source

from the Clean Air Act Permit Program, the Agency receives a

complete application for the renewal of that permit, then all

of the terms and conditions of the permit shall remain in

effect until final administrative action has been taken on the

application for the renewal of the permit.

(y) The Agency may issue permits exclusively under this

subsection to persons owning or operating a CCR surface

impoundment subject to Section 22.59.

All CCR surface impoundment permits shall contain those

terms and conditions, including, but not limited to, schedules

of compliance, which may be required to accomplish the purposes

and provisions of this Act, Board regulations, the Illinois

Groundwater Protection Act and regulations pursuant thereto,

and the Resource Conservation and Recovery Act and regulations

pursuant thereto, and may include schedules for achieving

compliance therewith as soon as possible.

The Board shall adopt filing requirements and procedures

that are necessary and appropriate for the issuance of CCR

surface impoundment permits and that are consistent with this

Act or regulations adopted by the Board, and with the RCRA, as

amended, and regulations pursuant thereto.

The applicant shall make available to the public for
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inspection all documents submitted by the applicant to the

Agency in furtherance of an application, with the exception of

trade secrets, on its public internet website as well as at the

office of the county board or governing body of the

municipality where CCR from the CCR surface impoundment will be

permanently disposed. Such documents may be copied upon payment

of the actual cost of reproduction during regular business

hours of the local office.

The Agency shall issue a written statement concurrent with

its grant or denial of the permit explaining the basis for its

decision.

(Source: P.A. 98-284, eff. 8-9-13; 99-396, eff. 8-18-15;

99-463, eff. 1-1-16; 99-642, eff. 7-28-16.)

(415 ILCS 5/40) (from Ch. 111 1/2, par. 1040)

Sec. 40. Appeal of permit denial.

(a)(1) If the Agency refuses to grant or grants with

conditions a permit under Section 39 of this Act, the applicant

may, within 35 days after the date on which the Agency served

its decision on the applicant, petition for a hearing before

the Board to contest the decision of the Agency. However, the

35-day period for petitioning for a hearing may be extended for

an additional period of time not to exceed 90 days by written

notice provided to the Board from the applicant and the Agency

within the initial appeal period. The Board shall give 21 days'

notice to any person in the county where is located the
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facility in issue who has requested notice of enforcement

proceedings and to each member of the General Assembly in whose

legislative district that installation or property is located;

and shall publish that 21-day notice in a newspaper of general

circulation in that county. The Agency shall appear as

respondent in such hearing. At such hearing the rules

prescribed in Section 32 and subsection (a) of Section 33 of

this Act shall apply, and the burden of proof shall be on the

petitioner. If, however, the Agency issues an NPDES permit that

imposes limits which are based upon a criterion or denies a

permit based upon application of a criterion, then the Agency

shall have the burden of going forward with the basis for the

derivation of those limits or criterion which were derived

under the Board's rules.

(2) Except as provided in paragraph (a)(3), if there is no

final action by the Board within 120 days after the date on

which it received the petition, the petitioner may deem the

permit issued under this Act, provided, however, that that

period of 120 days shall not run for any period of time, not to

exceed 30 days, during which the Board is without sufficient

membership to constitute the quorum required by subsection (a)

of Section 5 of this Act, and provided further that such 120

day period shall not be stayed for lack of quorum beyond 30

days regardless of whether the lack of quorum exists at the

beginning of such 120-day period or occurs during the running

of such 120-day period.
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(3) Paragraph (a)(2) shall not apply to any permit which is

subject to subsection (b), (d) or (e) of Section 39. If there

is no final action by the Board within 120 days after the date

on which it received the petition, the petitioner shall be

entitled to an Appellate Court order pursuant to subsection (d)

of Section 41 of this Act.

(b) If the Agency grants a RCRA permit for a hazardous

waste disposal site, a third party, other than the permit

applicant or Agency, may, within 35 days after the date on

which the Agency issued its decision, petition the Board for a

hearing to contest the issuance of the permit. Unless the Board

determines that such petition is duplicative or frivolous, or

that the petitioner is so located as to not be affected by the

permitted facility, the Board shall hear the petition in

accordance with the terms of subsection (a) of this Section and

its procedural rules governing denial appeals, such hearing to

be based exclusively on the record before the Agency. The

burden of proof shall be on the petitioner. The Agency and the

permit applicant shall be named co-respondents.

The provisions of this subsection do not apply to the

granting of permits issued for the disposal or utilization of

sludge from publicly-owned sewage works.

(c) Any party to an Agency proceeding conducted pursuant to

Section 39.3 of this Act may petition as of right to the Board

for review of the Agency's decision within 35 days from the

date of issuance of the Agency's decision, provided that such
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appeal is not duplicative or frivolous. However, the 35-day

period for petitioning for a hearing may be extended by the

applicant for a period of time not to exceed 90 days by written

notice provided to the Board from the applicant and the Agency

within the initial appeal period. If another person with

standing to appeal wishes to obtain an extension, there must be

a written notice provided to the Board by that person, the

Agency, and the applicant, within the initial appeal period.

The decision of the Board shall be based exclusively on the

record compiled in the Agency proceeding. In other respects the

Board's review shall be conducted in accordance with subsection

(a) of this Section and the Board's procedural rules governing

permit denial appeals.

(d) In reviewing the denial or any condition of a NA NSR

permit issued by the Agency pursuant to rules and regulations

adopted under subsection (c) of Section 9.1 of this Act, the

decision of the Board shall be based exclusively on the record

before the Agency including the record of the hearing, if any,

unless the parties agree to supplement the record. The Board

shall, if it finds the Agency is in error, make a final

determination as to the substantive limitations of the permit

including a final determination of Lowest Achievable Emission

Rate.

(e)(1) If the Agency grants or denies a permit under

subsection (b) of Section 39 of this Act, a third party, other

than the permit applicant or Agency, may petition the Board
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within 35 days from the date of issuance of the Agency's

decision, for a hearing to contest the decision of the Agency.

(2) A petitioner shall include the following within a

petition submitted under subdivision (1) of this subsection:

(A) a demonstration that the petitioner raised the

issues contained within the petition during the public

notice period or during the public hearing on the NPDES

permit application, if a public hearing was held; and

(B) a demonstration that the petitioner is so situated

as to be affected by the permitted facility.

(3) If the Board determines that the petition is not

duplicative or frivolous and contains a satisfactory

demonstration under subdivision (2) of this subsection, the

Board shall hear the petition (i) in accordance with the terms

of subsection (a) of this Section and its procedural rules

governing permit denial appeals and (ii) exclusively on the

basis of the record before the Agency. The burden of proof

shall be on the petitioner. The Agency and permit applicant

shall be named co-respondents.

(f) Any person who files a petition to contest the issuance

of a permit by the Agency shall pay a filing fee.

(g) If the Agency grants or denies a permit under

subsection (y) of Section 39, a third party, other than the

permit applicant or Agency, may appeal the Agency's decision as

provided under federal law for CCR surface impoundment permits.

(Source: P.A. 99-463, eff. 1-1-16; 100-201, eff. 8-18-17.)
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Section 10. The State Finance Act is amended by adding

Section 5.891 as follows:

(30 ILCS 105/5.891 new)

Sec. 5.891. The Coal Combustion Residual Surface

Impoundment Financial Assurance Fund.

Section 97. Severability. The provisions of this Act are

severable under Section 1.31 of the Statute on Statutes.

Section 99. Effective date. This Act takes effect upon

becoming law.
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Claire A. Manning, Attorney 
cmanning@bhslaw.com  
Direct Extension 244 
Direct Facsimile 217-241-3111 
 
      
      May 13, 2020 
 
 
Director John J. Kim 
Illinois Environmental Protection Agency 
1021 North Grand Avenue East 
P.O. Box 19276 
Springfield, IL 62794-9276 
 

RE: Applicability of Section 22.59(j) Fee Assessment to Ameren’s Closed 
Inactive Ponds 

 
Dear Director Kim: 
 
We represent Ameren Missouri and Ameren Medina Valley and related entities (“Ameren”) in 
regard to the Illinois Environmental Protection Agency’s (“Agency”) implementation of 
regulations pursuant to Illinois’ new Coal Combustion Residue (“CCR”) law, found at Section 
22.59 of the Illinois Environmental Protection Act (“Act”), 415 ILCS 5/22.59, effective July 
30, 2019.  This letter concerns the initial fee assessments made by the Agency pursuant to 
Section 22.59(j) of the Act and is a follow-up to the letter Ameren sent you on January 31, 
2020.   
 
Ameren has a demonstrated history of responsibly operating energy generating facilities in 
Illinois.  While Ameren no longer operates coal-fired power plants in Illinois, it continues to 
own inactive closed CCR ash ponds in three locations: Meredosia, Hutsonville, and Venice.   
In implementing the closures of the ash ponds at these locations, Ameren worked closely and 
extensively with the Agency to ensure the ash pond closures were undertaken in an 
environmentally responsible manner which complied with all relevant laws and regulations.   
We believe your staff would agree, as it has already expended great resources and efforts 
working with Ameren consultants and personnel on closure issues.   
 
In late December 2019, the Agency sent Ameren invoices requesting $600,000 in initial fee 
assessments, alleged to be required pursuant to Section 22.59(j)(1) of the Act.  Designed to 
compensate the Agency for work required by it under the new regulatory program, Section 
22.59 provides that the Agency may assess a fee of $50,000 for “each closed CCR surface 
impoundment” and a $75,000 fee for “each CCR surface impoundment that have [sic] not 
completed closure.”  415 ILCS 5/22.59(j)(1). Additional fees are required on an ongoing 
annual basis.  See 415 ILCS 5/22.59(j)(2). 
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John J. Kim -2- May 13, 2020 
 
As reflected in its January letter to you, Ameren was quite surprised at the Agency’s assessment 
of fees in the amount of $600,000, since most of the Agency’s work as it relates to the closed 
Ameren sites was completed prior to the effective date of the new Act.  Nonetheless, Ameren 
remitted a portion of the invoices ($250,000) to the Agency, stating that while Ameren had no 
objection to fees that “correlate to costs incurred in implementing a regulatory program” 
Ameren did object to the classification and corresponding fees assessed for some of the closed, 
inactive sites – many of which were erroneously characterized as not closed and assessed at 
$75,000.  
 
On March 25, 2020, the Agency responded with a letter explaining how the Agency reached 
the $600,000 figure.  The letter invited Ameren to provide whatever further information it 
believed appropriate for its consideration.  Thereafter, Ameren and the Agency held two phone 
conferences wherein we discussed the closure documents and explained Ameren’s concerns 
with the Agency’s interpretation of the fee provisions as to some of its inactive closed ponds.   
Ameren appreciates the Agency’s willingness to meet to discuss these issues.  With the benefit 
of our productive conversations, Ameren offers the following position related to the Agency’s 
assessment of fees pursuant to Section 22.59(j) of the Act.  
 
I. Inactive former Ameren ash ponds that were approved for closure by removal of CCR 

are not surface impoundments as defined in the Act and therefore are not subject to 
Section 22.59. 

The Agency’s initial fee assessment was based upon a count of former Ameren ash ponds, 
without consideration of the new statutory definition of surface impoundments.  The new Act 
applies to surface impoundments, not ash ponds. When the Illinois legislature passed the 
provisions that became Section 22.59, it also included a definition of surface impoundment at 
Section 3.143 of the Act.  See P.A. 101-171, eff. July 30, 2019.  Section 3.143 of the Act defines 
a surface impoundment as a “natural topographic depression, man-made excavation, or diked 
area, which is designed to hold an accumulation of CCR and liquids, and the unit treats, stores, 
or disposes of CCR.” 415 ILCS 5/3.143 (emphasis added). This definition mirrors the federal 
definition in the federal CCR rules. See 40 C.F.R. § 257.53.  
 
As set forth below, four of Ameren’s former ash ponds were closed via clean closure (i.e., the 
CCR was removed upon closure) prior to the effective date of the Act, meaning that, as of the 
effective date of the Act, none of those ponds treat, store, or dispose of CCR.  Thus, they are 
simply not surface impoundments and are not subject to any provisions of Section 22.59, 
including the fee provisions.  The Agency cannot alter the Act’s plain meaning. See Illinois 
Landowners All., NFP v. Illinois Commerce Comm'n, 2017 IL 121302, ¶ 46.  Thus, the 
Agency’s assessment of fees for Ameren’s clean-closed ponds cannot stand.  Moreover, it 
makes little public policy sense to require oversight of areas that no longer contain CCR under 
the new CCR law.  The following four ponds are implicated: 
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A. Three Former Ponds at Hutsonville (B, C and Bottom Ash Pond) - $225,000 

The Agency’s initial fee invoices assess $75,000 for Hutsonville’s Ponds B, C, and the Bottom 
Ash Pond, for a total of $225,000.  Yet, as documented by Agency records each of those ponds 
were clean closed prior to the effective date of the Act, with the approval and oversight of the 
Agency, and accordingly no longer treat, store, or dispose of CCR.  The fly ash from these 
ponds was placed in nearby Pond A, and Ameren was assessed a $50,000 fee for Pond A. 
Ameren does not object to the fee associated with Pond A.  
 
The Closure Plan for the clean-closed ponds, prepared by Hanson Engineers, was submitted to 
the Agency on September 15, 2014.  On April 8, 2015, the Agency approved the Closure Plan.  
On November 21, 2016, Ameren submitted a Construction Quality Assurance Report (“CQA”) 
prepared by Geotechnology, Inc., which documented the clean-closure of the three ponds, and 
attested that removal of all CCR from each of the three ponds concluded on September 24, 
2015.  On March 30, 2017, the Agency approved the CQA Report.  
 

B. Meredosia – Bottom Ash Pond - $50,000 

The Agency’s initial fee invoice assesses $50,000 for the Bottom Ash Pond at Meredosia.  Like 
the ponds above, the Agency closure documents demonstrate that the CCR in the pond was 
removed.  Here, the CCR was placed in the nearby Fly Ash Pond (which also was assessed 
$50,000).  While Ameren does not object to the $50,000 assessment for the Fly Ash Pond, it 
does object to the $50,000 assessment for the Bottom Ash Pond.   
 
The closure documents for Meredosia’s Bottom Ash Pond demonstrate that a CQA report was 
submitted to the Agency on January 18, 2019.  The CQA detailed the closure activities at 
Meredosia.  Prepared by Geotechnology, Inc., the CQA explains that CCR was “removed from 
the Bottom Ash Pond . . . to facilitate clean closure of these areas.” Report, p. 2, § 2.1.  The 
clean-closure began on March 12, 2018, and was completed on May 23, 2018. Id.  While the 
Report explains that a berm related to the Bottom Ash Pond was “excluded from clean closure,” 
the pond itself (which was the area “designed to hold an accumulation of CCR”) was clean 
closed. Id.  Therefore, as of the effective date of the Act, the former Bottom Ash Pond was no 
longer designed to, and did not, treat, store, or dispose of CCR.   Thus, the pond is not a surface 
impoundment as defined by the Act.   
 
II. The Old Ash Pond at Meredosia has been closed since the early 1970s, prior to the 

1976 enactment of RCRA and prior to any Agency program providing oversight for 
closure; the Agency’s $75,000 assessment cannot stand.  

In addition to the clean-closed inactive ash pond at Meredosia referenced above, Ameren was 
assessed an additional $125,000 for closed inactive ponds at Meredosia: $50,000 for its Fly 
Ash Pond (which closed pursuant to Agency procedures and oversight and is now in post-
closure care) and $75,000 for an area known as the Old Ash Pond – which closed prior to the 
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1976 effective date of RCRA and has not received any CCR since the early 1970’s.  While 
Ameren accepts the $50,000 fee assessment for the Fly Ash Pond (as a closed pond that is now 
in post-closure care), it has significant issues with the Agency’s assessment of $75,000 for the 
Old Ash Pond area.  (While referred to as a pond, the area is, in effect, a mound of dirt in a 
densely wooded area, completely covered with mature trees and flora.)   
 
The $75,000 fee that the Agency has assessed as to this old “ash pond” is not legally cognizable 
for multiple reasons.  First, the $75,000 fee only applies to surface impoundments that have 
“not completed closure.” 415 ILCS 5/22.59(j).  The Old Ash Pond has completed closure 
however; it was closed prior to the 1976 enactment of RCRA.  The fact that closure of the Old 
Ash Pond was completed in the 1970’s when no Agency program existed to permit a closure 
or post-closure care plan is of no moment to this analysis.  Indeed, with all the activities 
Ameren undertook with the other ponds at Meredosia, the Agency never requested Ameren 
perform any action as to the Old Ash Pond area.  This is sensible, since the Old Ash Pond area 
does not pose any environmental threat.  It is in fact included in the groundwater management 
zone (GMZ) which was authorized by the Agency in conjunction with the post-closure 
obligations for the nearby Fly Ash Pond.  In addition, the groundwater monitoring program 
approved by the Agency in conjunction with the post-closure obligations for the Fly Ash Pond 
is able to detect any offsite release beyond the GMZ boundaries from the Old Ash Pond area.  
Yet, the Agency’s fee characterization (i.e., not closed) inaccurately, unfairly and 
unnecessarily subjects this area to a new regulatory regime that might require significantly 
adverse (and pointless) disturbance to achieve closure pursuant to the new rules.    
 
Second, imposing new regulatory requirements on Ameren for activities which ended prior to 
any laws whatsoever regulating such activities, in an attempt to govern activities that were not 
conducted at any point during the Act’s effectiveness, creates “an entirely new type of liability” 
on Ameren and “cannot be applied retroactively.”  People ex rel. Madigan v. J.T. Einoder, 
Inc., 2015 IL 117193, ¶ 36 (citing Caveney v. Bower, 207 Ill. 2d 82, 95 (2003)).  
 
Finally, assessing a fee of $75,000 for a former ash pond which requires no additional 
regulatory efforts from the Agency is constitutionally infirm.  For fees assessed against real 
property in the context of a permitting scheme, there must be a legitimate state interest, and 
the burden cast upon the permittee must be specifically and uniquely attributable to its activity.  
See N. Illinois Home Builders Ass'n, Inc. v. Cty. of Du Page, 165 Ill. 2d 25, 33 (1995) (citing 
Pioneer Tr. & Sav. Bank v. Vill. of Mount Prospect, 22 Ill. 2d 375, 380 (1961)).  We agree that 
environmental protection is a legitimate state interest and a $50,000 fee assessment as to the 
Fly Ash Pond is supported in law.  The notion that any further regulatory activity need take 
place with regard to the Old Ash Pond is not.   
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III. Hutsonville Pond D is already regulated pursuant to 35 Ill. Adm. Code 840 and 

cannot be subject to dual and conflicting regulatory schemes; thus, Section 22.59 
cannot apply.  

Unlike all other closed CCR surface impoundments in Illinois and elsewhere, Hutsonville Pond 
D is already subject to strict regulatory post-closure requirements, which have the force and 
effect of law.  Ameren cannot logically or legally be subject to two separate regulatory 
schemes.   
 
On January 20, 2011, the Board adopted a Final Opinion and Order in In the Matter of: Ameren 
Ash Pond Closure Rules (Hutsonville Power Station): Proposed 35 Ill. Adm. Code Part 
840.101 through 840.152, No. R09-21, 2011 WL 283954 (Ill. Pol. Control Bd. Jan. 20, 2011) 
(“Hutsonville”).  This site-specific rulemaking “applies exclusively to the closure and post-
closure case of Ash Pond D, located at the Hutsonville Power Station.”  35 Ill. Adm. Code 
840.102.  Closure has already been completed pursuant to these regulations, as noted in the 
Agency’s April 18, 2012 letter to Ameren approving the Closure Plan and Post-Closure Care 
Plan requirements.  
 
Ameren’s completion of Pond D’s closure pursuant to the rules which the Board promulgated 
in Hutsonville bars the Agency from imposing new substantive regulations on Ameren with 
respect to its closure of Pond D.  See J.T. Einoder, Inc., 2015 IL 117193 at ¶ 36.  Moreover, 
any attempt to enforce the Board’s new generalized CCR surface impoundment closure 
regulations with respect to Pond D would be impermissible as well.   
 
A common rule of statutory construction is that when two conflicting statutes govern the same 
subject, the more specific statute controls.  People ex rel. Madigan v. Burge, 2014 IL 115635, 
¶ 31.  Moreover, this canon of statutory construction also holds that a recently-enacted general 
statute or regulation will be superseded by an earlier statute or regulation which deals with a 
specific issue.  Id. at ¶ 32 (citing Radzanower v. Touche Ross & Co., 426 U.S. 148, 153 (1976)). 
 
Here, the site-specific rulemaking which the Board promulgated in Hutsonville would clearly 
be prioritized over any regulation which the Board may subsequently enact with respect to 
CCR surface impoundments generally.  As a result, we believe there is no part of Section 22.59, 
or any rule promulgated thereunder, which can be applied with respect to Pond D.  This would 
include any fee assessed pursuant to Section 22.59(j) of the Act. 
 
IV. Conclusion 

For the reasons stated above, Ameren objects to the application of Section 22.59(j) fees to:  
Ponds B, C, and the Bottom Ash Pond at Hutsonville; the Bottom Ash Pond and the Old Ash 
Pond at Meredosia; and Hutsonville Pond D.    
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Ameren has paid the Agency $250,000 in fee assessments, as a showing of good faith pending 
determination on the issues herein raised.  Ameren recognizes that the following former ash 
ponds are appropriately considered surface impoundments within the scope of Section 22.59:  
Pond A at Hutsonville; Fly Ash Pond at Meredosia; North and South Ponds at Venice.  As each 
is in post-closure care, each is appropriately assessed at $50,000 (for a total of $200,000).    
 
Given the above analysis, Ameren has overpaid the Agency by $50,000.  However, as to 
Hutsonville Pond D, Ameren recognizes the Agency still has work to perform in overseeing 
post-closure activities pursuant to Part 840 and that work is similar to what it would perform 
under Section 22.59 and new Part 845.  Accordingly, Ameren is amenable to having the 
Agency retain the $50,000 for this purpose, with the understanding that Ameren is not waiving 
its arguments related to Section 22.59 applicability concerning Hutsonville Pond D.   
 
Ameren looks forward to hearing from the Agency as to the positions raised in this letter, as 
its response will inform our next steps.   
 
      Sincerely, 
 
 
 

 
Claire A. Manning 

 
CAM/vk 
cc: Rex Gradless (via Email) 
 Stefanie Diers (via Email) 
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