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NOTICE OF FILING

PLEASE TAKE NOTICE that | have today electronically filed, with the Office of the

Clerk of the Pollution Control Board, AmerenEnergy Medina Valley Cogen, LLC and Union

Electric Company, d/b/a Ameren Missouri’s Responses to Questions for the Illinois

Environmental Protection Agency, copies of which are herewith served upon you.
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Respectfully submitted,

AmerenEnergy Medina Valley Cogen,
LLC and Union Electric Company, d/b/a
Ameren Missouri.

By__ /s/Claire A. Manning
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AmerenEnergy and Union Electric Company, d/b/a Ameren Missouri’s Responses to Questions
for the Illinois Environmental Protection Agency, were electronically filed on August 3, 2020
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Don Brown, Clerk of the Board
Illinois Pollution Control Board
James R. Thompson Center, Suite 11-500
100 W. Randolph Street
Chicago, IL 60601
Don.Brown@illinois.gov

and that copies were sent via email on August 3, 2020, to the parties on the service list.
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AmerenEnergy Medina Valley Cogen,
LLC and Union Electric Company, d/b/a
Ameren Missouri.

By__ /s/Claire A. Manning
BROWN, HAY & STEPHENS, LLP
Claire A. Manning
Registration No. 3124724
Anthony D. Schuering
Registration No. 6333319
205 S. Fifth Street, Suite 1000
P.O. Box 2459
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(217) 544-8491
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

In the Matter of:

)
)
STANDARDS FOR THE DISPOSAL OF COAL ) R 2020-019
COMBUSTION RESIDUALS IN SURFACE ) (Rulemaking — Water)
IMPOUNDMENTS: PROPOSED NEW 35 ILL. )
CODE 845 )

AMEREN’S RESPONSES TO QUESTIONS POSED BY THE BOARD TO THE
ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

NOW COMES AmerenEnergy Medina Valley Cogen, LLC and Union Electric
Company, d/b/a Ameren Missouri (collectively, “Ameren”), by their attorneys Claire A.
Manning and Anthony D. Schuering of BROWN, HAY & STEPHENS, LLP, pursuant to 35 Ill.
Adm. Code 102.108 and hereby submits responses to questions posed by the Illinois Pollution
Control Board (“IPCB” or the “Board”) to the Illinois Environmental Protection Agency
("IEPA").

On June 23, 2020, the IPCB Hearing Officer issued an Order, and Attachment A to that
Order contained a list of questions posed by the Board to the IEPA. The Order invited any
participants in this proceeding “to respond to the attached questions, as well as any other pre-
filed questions in the record.” Ameren has reviewed all the questions posed to the IEPA by the
Board and by other participants. After concluding its review, Ameren has decided to answer
four questions posed by the Board to the IEPA. The questions Ameren will be answering go to
the heart of the applicability of P.A. 101-0171—and by extension, the Board’s regulations—to
former ash ponds that were closed pursuant to the direction, oversight, and approval of the IEPA
prior to the enactment of these amendments to the Illinois Environmental Protection Act (the

“Act”). Ameren hopes that its answers will assist the Board in developing a full and complete
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record, and in promulgating regulations that are consistent with the enabling legislative
enactment.

IPCB Question 1(d)

Board Question No. 1(d):  Clarify whether all 73 CCR impoundments would be subject to the
proposed regulations.

RESPONSE: Not all of the 73 sites identified by the IEPA as CCR surface
impoundments, as listed on pages 37-39 of the IEPA’s Statement of Reasons (“SOR”), would
qualify as “CCR surface impoundments” pursuant to the new provisions of the Act which were
enacted by the legislature in P.A. 101-0171. Section 22.59(g) of the Act only tasks the IPCB
with enacting regulations that apply to CCR surface impoundments, which means that former ash
ponds that do not meet the definition of a CCR surface impoundment cannot be subject to the
regulations which are implemented under the directive at Section 22.59(g).

While Section 22.59 is the primary focus of the Board’s regulatory proceeding, the Board
must look to the definitions of “CCR” and “CCR surface impoundments” as defined in the Act.
Both definitions were added to the Act, along with Section 22.59, in P.A. 101-0171. The term
“CCR” was defined to mean “fly ash, bottom ash, boiler slag, and flue gas desulfurization
materials generated from burning coal for the purpose of generating electricity by electric
utilities and independent power producers.” 415 ILCS 5/3.142. The term “CCR surface
impoundment” was added to mean “a natural topographic depression, man-made excavation, or

diked area, which is designed to hold an accumulation of CCR and liquids, and the unit treats,

stores, or disposes of CCR.” 415 ILCS 5/3.143. (emphasis added).

Prior to the legislature’s passage of P.A. 101-0171, the IEPA (and the entities which the
IEPA regulated) used different terminology. Depressions in the ground that held fly ash were

simply referred to as “ash ponds.” In developing its list of 73 sites, it appears that the IEPA
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provided the Board with its historic inventory of “ash ponds”, without regard to whether the ash
ponds qualified under the new definition of CCR surface impoundment. This is evident from the
IEPA’s listing of the first ten “surface impoundments”—all of which are owned by entities
affiliated with Ameren and which were closed pursuant to IEPA direction, oversight, and
approval well before the enactment of P.A. 101-0171.

Unlike other industry participants in this proceeding, Ameren no longer operates any
coal-fired power generating facilities in Illinois. Therefore, Ameren no longer generates or
disposes of CCR. In implementing Ameren’s decision to stop operating power generating
facilities in Illinois, Ameren spent hundreds of thousands of dollars and countless hours to
conduct effective and environmentally-responsible closure of all of its former ash ponds—all
done with the direction, oversight, and approval of the IEPA.

The IEPA has identified Ameren as owning two CCR surface impoundments at its former
power generating facility in Venice, Illinois, five CCR surface impoundments at its former
power generating facility in Hutsonville, Illinois, and three CCR surface impoundments its
former power generating facility in Meredosia, Illinois. See SOR, p. 37. Ameren concedes that it
continues to own these former ash ponds, and that some of those ponds qualify as CCR surface
impoundments. However, several of those former ash ponds clearly do not qualify as CCR
surface impoundments.

Taking Ameren’s Hutsonville facility as an example, the five ash ponds listed have
historically been referred to as Pond A, Pond B, Pond C, Pond D, and the Bottom Ash Pond.
Three of those five ponds—Pond B, Pond C, and the Bottom Ash Pond—are not covered by the
Act, and cannot be covered by these regulations, since those three former ash ponds cannot

reasonably be considered to be CCR surface impoundments, as defined by Section 3.143 of the
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Act. Those three former ash ponds were all “clean closed” pursuant to closure plans approved
by the IEPA, meaning that all fly ash (now deemed “CCR”) was removed from the ash ponds
and consolidated in to one ash pond—Pond A. These closures occurred years before the
effective date of P.A. 101-0171. Thus, while Pond A would be subject to Section 22.59 and the
Board’s regulations because it is a CCR surface impoundment, Pond B, Pond C, and the Bottom
Ash Pond clearly cannot be deemed CCR surface impoundments since, as of the effective date of
P.A. 101-0171, none “treat[ed], store[d], or dispose[d] of CCR.” Moreover, as of the effective
date of P.A. 101-0171, none was “designed to hold an accumulation of CCR and liquids”, which
is the other requirement of a CCR surface impoundment under Section 3.143.

A similar situation exists at Ameren’s Meredosia facility, where the IEPA counted three
former ash ponds, even though one of those ponds (historically referred to as the Bottom Ash
Pond) was clean closed prior to the effective date of P.A. 101-0171. Thus, four of the ten listed
Ameren units do not qualify as Surface Impoundments.*

There are other reasons that the IEPA’s list may be overly broad. Ameren has previously
discussed two other applicability issues with the IEPA which are relevant to two of the ten listed
Ameren sites (Old Ash Pond at Meredosia and Hutsonville Pond D), and which illustrate why the
assertion that all former ash ponds qualify as CCR surface impoundments under the IEPA rule
proposal is untenable. The Old Ash Pond at Ameren’s Meredosia facility is a prime example of
a former ash pond that closed prior to the effective date of the Act and no longer functions as an
ash pond (or surface impoundment) at all. Constructed in 1948, the Old Ash Pond was removed

from service in the early 1970s and capped with native materials. Notably, the Old Ash Pond

! That the IEPA is treating these clean-closed former ponds as covered by the new provisions of the Act is evident
from final fee determinations it made outside this regulatory proceeding. Pursuant to those unilateral
determinations, the IEPA continues to seek annual fees of $275,000 for these four ponds and $90,000 in fees
required annually. Ameren is separately challenging these determinations.
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has been closed for so long, it is not even included in the list of CCR surface impoundments
maintained by the United States Environmental Protection Agency and referenced in the Court’s
opinion in Util. Solid Waste Activities Grp. v. Envtl. Prot. Agency, 901 F.3d 414, 434 (D.C. Cir.
2018)—the same opinion the IEPA highlights in its Statement of Reasons. See SOR, pp. 8-11.

Although referred to as an ash pond, the Old Ash Pond is now a large mound of dirt in a
densely wooded area which is completely covered with mature trees and other flora.
Nonetheless, the IEPA has asserted that a wooded area, which is topographically convex, is a
CCR surface impoundment. Further, the IEPA’s interpretation would require significant
disturbance of this wooded area, including removal of all trees and other flora, in the name of
environmental protection.

As to Pond D at Ameren’s Hutsonville facility, it is already subject to Board regulations,
and is in post-closure care in accordance with 35 Ill. Adm. Code Part 840. See In the Matter of
Ameren Ash Pond Closure Rules, R 09-21 (Jan. 20, 2011). Obviously, Pond D cannot be subject
to two conflicting regulatory regimes.

IPCB Questions 1(g) and 1(h)

Board Question No. 1(qg): How many of these impoundments would be “Inactive CCR
surface impoundment” per the proposed definition under Section 845.1207?

Board Question No. 1(h): How many of these impoundments would be “Inactive Closed CCR
surface impoundment™ per the proposed definition under Section 845.1207?

RESPONSE: These two questions posed by the Board zero in on a distinction that
underlies the IEPA’s proposed rules related to closure status. As currently proposed, unless a
CCR surface impoundment has completed closure prior to October 19, 2015, the IEPA does not
consider it closed. Rather, it is considered an “inactive CCR surface impoundment”, since the

IEPA has defined “inactive closed CCR surface impoundment” to mean “an inactive CCR
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surface impoundment that completed closure before October 19, 2015 with an Agency-approved
closure plan.”

There is no legislative authority for this distinction, and the IEPA’s SOR does not
provide an explanation. Nor does the IEPA’s proposed rules or SOR reconcile the distinction
created by the October 19, 2015 date with the statutory language found at Section 22.59(e),
which exempts certain owners and operators of CCR surface impoundments—those who have
submitted a closure plan before May 1, 2019, and completed closure within two years of the
effective date of the amendments—from obtaining a construction permit for closure. Evident
from its fee determinations made pursuant to Section 22.59(j), the IEPA has created other
indicators it relies upon to conclude whether closure has been completed, notwithstanding the
fact that the indicates which the IEPA has created are neither prescribed in the Act, nor fully
developed in IEPA’s proposed rules.

The list of Ameren’s former ash ponds again provides a key example. Ameren has closed
all its former ash ponds and did so with the oversight and approval of the IEPA both at the time
the closure occurred and prior to the effective date of P.A. 101-0171. Nonetheless, the IEPA has
assessed fees against Ameren pursuant to Section 22.59(j) for several of these ponds as if they
are not closed. Specifically, the following Ameren former ash ponds are being assessed the
higher fee tier level ($75,000 in initial fees and $25,000 in annual fees), fees that are only
applicable to CCR surface impoundments that have not completed closure: Pond B, Pond C, and
the Bottom Ash Pond at Hutsonville, as well as the Old Ash Pond at Meredosia. Each pond is
discussed above,

This disjointed approach by the IEPA is untenable. The fees which IEPA is empowered

to assess against each pond were designed to reimburse IEPA for the level of effort required to
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oversee closure of the pond on an ongoing basis. As such, assessing fees against inactive closed
ponds where little to no effort is required makes no regulatory or public policy sense, and is
wholly unsupported by the underlying statutory language.

IPCB Question 20

Board Question No. 20: Subsection 845.210(d)(4) allows the owner or operator of inactive
closed CCR surface impoundments to use a post-closure care plan previously approved by the
Agency. Please comment on whether such approved plans must meet the requirements of the
proposed rules.

RESPONSE: Requiring post-closure plans to meet the requirements of Section 845.210
of the proposed rules raises a significant concern that the rules will be impermissibly retroactive.
The authority to adopt rules and regulations is “defined and limited by the enabling statute.”
Julie Q. v. Dep't of Children & Family Services, 2011 IL App (2d) 100643, | 35, aff'd, 2013 IL
113783, 1 35. As a result, any administrative rule must be able to be reconciled with the statute
under which the rule is adopted. See Hadley v. Illinois Dep't of Corr., 224 Ill. 2d 365, 385
(2007). The IEPA’s proposed rules are being proposed pursuant to Section 22.59(g) of the Act,
which provides no indication that the proposed rules are intended to be retroactively applied to
CCR surface impoundments which are currently in post-closure care. 415 ILCS 5/22.59(g).
Moreover, requiring post-closure care plans to meet the requirements of these proposed rules
would impose an entirely new substantive standard—and accompanying liability—on the owners
and operators of many CCR surface impoundments who spent untold amounts of time and
money complying with the old standards imposed by the IEPA. This type of retroactive
application would impose new liability for past conduct—something that the IEPA cannot do.
See People ex rel. Madigan v. J.T. Einoder, Inc., 2015 IL 117193, { 36.

The IEPA’s reliance on extratextual indicators, discussed above, appears at least in part

to be an implicit acknowledgment that its actions are impermissibly retroactive. Using Ameren’s
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Old Ash Pond as an example, the IEPA is attempting to assert that a wooded piece of ground—
which, momentarily setting all other factors aside, is not even the right shape to be considered a
CCR surface impoundment—is nonetheless a CCR surface impoundment because the Old Ash
Pond was never subjected to any iteration of IEPA’s closure process. However, to reach this
conclusion, the IEPA must ignore the fact that, when the Old Ash Pond was closed, there was no
closure process overseen by the IEPA. The IEPA must ignore this fact because, if it does not, it
would be doing exactly what our Supreme Court said in J.T. Einoder, Inc. that the IEPA cannot
do—retroactively apply a new standard in a way which will create liability for wholly past
conduct. J.T. Einoder, Inc., 2015 IL 117193 at { 36.

Dated: August 3, 2020 Respectfully submitted,
AmerenEnergy Medina Valley Cogen,
LLC and Union Electric Company, d/b/a
Ameren Missouri.

By__ /s/Claire A. Manning
BROWN, HAY & STEPHENS, LLP
Claire A. Manning
Registration No. 3124724
Anthony D. Schuering
Registration No. 6333319
205 S. Fifth Street, Suite 1000
P.O. Box 2459
Springfield, IL 62705-2459
(217) 544-8491
cmanning@bhslaw.com
aschuering@bhslaw.com
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