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NOTICE OF FILING

TO: See Attached Service List

PLEASE TAKE NOTICE that on April 20, 2020, Petitioner, Metropolitan Water Reclamation
District of Greater Chicago (“MWRD” or “the District”) electronically filed with the Office of the Clerk of
the Illinois Pollution Control Board its POST-HEARING BRIEF OF METROPOLITAN WATER
RECLAMATION DISTRICT OF GREATER CHICAGQO, a copy of which are hereby served upon you.

Dated: April 20, 2020

Respectfully submitted,

Metropolitan Water Reclamation District of Greater
Chicago

/s/ Fredric P. Andes

Fredric P. Andes

BARNES & THORNBURG LLP
One North Wacker Drive

Suite 4400

Chicago, IL 60606-2833

P: (312) 214-8310

F: (312) 759-5646
Fredric.Andes@btlaw.com

One of its Attorneys
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Respondent.

POST HEARING BRIEF OF METROPOLITAN WATER
RECLAMATION DISTRICT OF GREATER CHICAGO

Based on all of the information submitted to date in this rulemaking, MWRD and the
other Petitioners have met their burden to show that the requested Time-Limited Water Quality
Standard (TLWQS) should be approved by the Board. This brief is intended to clarify MWRD’s
position on several issues that have been raised by other parties, and to directly respond to
several specific issues that have been raised by the environmental groups, U.S. EPA and the
Board.'

In its filings, MWRD has objected to several of the requirements for the work group that
have been suggested by Illinois EPA or the Board. These provisions require the work group to
take several actions that we believe neither IEPA nor the Board have any legal authority to
require, including:

1. To convene at least semi-annually.

! There was one question raised during the hearing on which MWRD agreed to provide information to the Board.
MWRD was asked for documentation of the correlation between chloride levels and specific conductance
measurements. That correlation is documented in the report that is attached to the Joint Petition as Appendix 56.
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2. To make efforts to include other dischargers in the TLWQS.

3. To conduct outreach and training for nonpoint sources.

4. To identify and describe any financial, technical or other assistance that the group may be
able to provide to individual dischargers.

5. To prepare outreach and educational materials to create awareness about the
environmental impacts of chlorides.

6. To coordinate with IEPA to identify MS4 communities, to reach out to those
communities with information about the group’s efforts, and to provide them with
educational materials.

7. To coordinate with IEPA to identify nonpoint source categories, and to prioritize and

implement education outreach efforts for nonpoint sources.

MWRD does not contest that these activities might be helpful in obtaining reductions in
chloride discharges from other parties who are not among the Petitioners. And the work group
members may decide that the work group will conduct and/or fund some of these activities. But
we have not located any provision of State or Federal law that provides authority for the Board to
require that Petitioners take these actions. Even U.S. EPA, which filed comments supporting
some of these requirements, identified no legal basis. The only support that U.S. EPA provided
was a citation to a U.S. EPA document — a response to comments on the Federal variance
regulations — that states that if point and nonpoint sources collaborate, the variance (or, in
Ilinois, the TLWQS) “could be particularly successful.” That vague statement provides no legal
basis to require Petitioners to take these actions. These provisions should be struck from the

conditions that Petitioners are required to meet in the final Board order approving the TLWQS.
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In their testimony, Openlands raised a different issue, claiming that the TLWQS could
have an adverse impact on certain aquatic species. This claim is both factually incorrect and
legally irrelevant. The Petitioners will be required to take actions to decrease their chloride
discharges, so the conditions of the TLWQS will reduce any current impacts to those species.
Moreover, the alleged effects to certain species that Openlands cites have never been raised to
the Board in a rulemaking to develop water quality standards, so are not even proper to consider
here. This is especially the case in this TLWQS proceeding, where Petitioners have shown (and
no other party has disputed) that the current chlorides standards cannot currently be attained.
Even if the alleged species effects raised by Openlands had been properly raised in a water
quality standards proceeding (which has not happened), the effect would only be to make the
standards even more difficult to attain, increasing the need for the TLWQS that Petitioners are
requesting here.

Nevertheless, MWRD is willing to commit to certain actions to address the Openlands
concerns. In its testimony at the hearing, Openlands indicated that its primary goal was to have
MWRD commit to increased monitoring of chloride levels, beyond the monitoring at two
locations that was proposed in the Joint Petition. MWRD does currently conduct monitoring of
chloride levels at other locations. This sampling is conducted on a monthly basis unless weather,
mechanical issues, or safety issues prevent sampling. On occasion, a sampling location may
need to be moved to a new location, due to construction of a bridge or some other logistical
issue, and sampling may need to be reduced temporarily due to extreme financial concerns.
MWRD will commit to continuing those monthly tests, and is willing to have the Board include
that requirement in its final Order approving the TLWQS, as long as flexibility is provided for

those situations (outlined in this paragraph) in which the sampling regimen may need to be
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modified. MWRD believes that this commitment is more than adequate to provide the
information that Openlands is requesting concerning chloride levels in various reaches of the
CAWS.

MWRD wants to emphasize, here, that while this additional monthly monitoring
information could be helpful in assessing trends, it would not be helpful, and should not be used,
in assessing compliance, for a plethora of reasons. As was stated in the Joint Petition, the
chloride standards compliance issue is an issue that presents itself across the entire watershed,
resulting from chloride loadings contributed by many sources dispersed throughout the area. The
contributions from these sources, such as from road salt, occur episodically, due principally to
wet-weather events and snow melt, and cannot be readily predicted. Levels of chlorides in
various reaches will vary widely throughout the winter season. Moreover, there is simply no
way to determine a particular chloride level that can be attained in a particular reach at a
particular time — that is why this TLWQS is based on implementation of BMPs, and sources will
be assessed relative to compliance with the BMPs that are required for their source categories.
The only effective way in this situation to measure overall progress toward standards attainment
is the way proposed in the Joint Petition: to look at long-term trends at two monitoring stations at
the bottom of the watershed, where the cumulative impacts of Petitioners’ BMP efforts can be
assessed. That information, assessed at the end of each five-year term of the TLWQs, will help
determine what has been achieved, and what goals can be set for the next five-year term.

In its comments submitted after the hearing, U.S. EPA proposes several changes to the
conditions that would be imposed on the Petitioners in the TLWQS. Most of those changes are
intended to modify the requirements that apply to dischargers, to go beyond the achievable

BMPs that the Petitioners committed to in the Joint Petition. That change is not appropriate.
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The Petitioners have committed to implement the BMPs identified in the Joint Petition. And,
MWRD does not object to U.S. EPA’s suggestion that if the group’s annual reports identify
additional BMPs as achievable, they should be required to implement those BMPs as well. But
U.S. EPA goes beyond that, by proposing that the Board’s language be changed (in several
places) to require that dischargers take actions to reduce chlorides to the “greatest extent
achievable including” the BMPs in the Petition and those identified later in the group’s annual
reports as being achievable (emphasis added). By adding in the general test of “greatest extent
achievable” and then adding the word “including,” U.S. EPA appears to be implying that a
discharger could be compelled to adopt some other BMP — beyond those in the Joint Petition and
the work group’s annual reports — if it is “achievable.” But it is not clear who would make that
determination, how it would be made, or how “achievable” would be defined in this context for
the individual discharger. The Petitioners have done the hard work of identifying the BMPs that
are achievable for each of the relevant source categories. And they would implement any
additional BMPs that the work group later identifies as being achievable for those categories. To
implement these concepts, we suggest that the relevant language (in Sections 1(e), 2(a) and 3(a)
of the Board’s conditions be revised as specified in Attachment A to this brief. There is no basis
to go beyond those requirements, to import an undefined individual-discharger BMP review into
this watershed-level TLWQS. To impose individual conditions on each Petitioner would obviate
the purpose of having one Joint Petition rather than 60 or more individual Petitions, and that
course of action should be rejected by the Board.

U.S. EPA’s comments also raise some specific issues regarding implementation of the
PMP requirement, recommending that the Board “identify how the PMPs will be made available

to the public and how implementation of the PMP will be enforced before the discharger’s
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permit has been obtained.” MWRD believes that both of those issues can be addressed readily.
As to public availability, we recommend that the Board language clearly state that once the PMP
is developed, it must be made available to the public, and that that can be done through inclusion
of the PMP on the web site of the work group. That can be done through adding the following
language at the end of Section 3(a): “Dischargers must make their Pollutant Minimization Plans
publicly available (which may be done through inclusion of the plans on the workgroup’s web
site.”

MWRD does not believe that it would be proper to require that the PMP be subjected to
public comment, for several reasons. First, just from a timing standpoint, such an individual
review would not fit into the permitting process. When a permit is issued or modified that
contains the TLWQS, it will require the discharger to prepare the PMP. At that point, there isno
PMP to comment on. Even more importantly, the PMP is simply a site-specific plan that
describes how the detailed BMP requirements in the TLWQS will be implemented for that
particular site. The BMPs have already been subjected to extensive opportunities for public
comment, through the TLWQS process. To then require each individual PMP to go through
public comment would be duplicative, and would destroy much of the benefit to developing this
TLWQS on a watershed-wide level for each source category. If each BMP for each site could be
revisited in an individual proceeding, then there was no point to submitting the Joint Petition for
the entire watershed, on behalf of more than 60 sources throughout the area. The PMPs should
be publicly available, and if someone believes that a PMP does not comply with the requirements
of the TLWQS, they are free to bring that to the attention of IEPA, which can take appropriate

enforcement action.
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As to U.S. EPA’s question concerning how and when dischargers will be required to
develop their PMPs, MWRD believes that the simplest procedure would be for IEPA, once the
TLWQS has been approved, to reopen all of the Petitioners’ permits for the limited purpose of
adding the chloride standard and the TLWQS conditions. Implementation of those conditions
would then proceed, based on the schedule set forth in the TLWQS. We do not believe that there
is another procedure available under State law that would make the TLWQS conditions
enforceable for the Petitioners in advance of the inclusion of those conditions in their permits.

Dated: April 20, 2020
Respectfully submitted,

Metropolitan Water Reclamation District of Greater
Chicago

/s/ Fredric P. Andes

One of its Attorneys

Fredric P. Andes

BARNES & THORNBURG LLP
One North Wacker Drive

Suite 4400

Chicago, IL 60606-2833

P: (312) 214-8310

F: (312) 759-5646
Fredric.Andes@btlaw.com
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ATTACHMENT A

SUGGESTED REVISIONS TO BMP PROVISIONS IN BOARD’S PROPOSED TLWQS
CONDITIONS

le.

The discharger is committed to implementing a pollutant minimization program which includes
all of the Best Management Practices (BMPs) identified by the Board’s order granting the
TLWQS. If other BMPs are subsequently identified by the workgroup as achievable for that
source category in the workgroup’s annual reports, the program will be modified to include those
BMPs.

2..

The dischargers covered by this TLWQS must implement the Best Management Practices
identified in Table 3 according to the implementation schedule in Table 4. If other BMPs are
subsequently identified by the workgroup as achievable for that source category in the
workgroup’s annual reports, the dischargers must implement those BMPs, in accordance with an
appropriate schedule that is identified in those annual reports.

3.a.

By the deadline listed in Table 4, dischargers must each prepare a Pollutant Minimization
Program for their own operations that identifies the specific BMPs in Table 3 that it will
implement along with the applicable monitoring, recordkeeping and reporting procedures, and
the relevant schedule for implementation as provided in Table 4. If other BMPs are subsequently
identified by the workgroup as achievable for that source category in the workgroup’s annual
reports, the program will be modified to include those BMPs, along with applicable monitoring,
recordkeeping and reporting procedures and the appropriate schedule as identified in the
workgroup’s annual reports.

11
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CERTIFICATE OF SERVICE

The undersigned attorney certified, under the penalties of perjury pursuant to 735 ILCS 5/1-109,
that he caused a copy of the foregoing POST-HEARING BRIEF OF METROPOLITAN WATER
RECLAMATION DISTRICT OF GREATER CHICAGO to be served via electronic mail (from
Fredric.Andes@btlaw.com) the 20th day of April, 2020 to the individuals listed on the attached service list.

/s! Fredric P. Andes
Fredric P. Andes

12
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