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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

Standard from 35 I1l. Adm. Code
304.122(b)

IN THE MATTER OF: )
) AS 19-002

Petition of Emerald Polymer )

Additives, LLC for an Adjusted ) (Adjusted Standard)
)
)

To: See attached service list.

NOTICE OF ELECTRONIC FILING

PLEASE TAKE NOTICE that I have today filed with the Office of the Clerk of the
Pollution Control Board ILLINOIS EPA’S NOTICE AND MOTION TO USE EVIDENCE
DEPOSITIONS AS EVIDENCE AT HEARING, for the above-captioned proceeding, a copy of

which is herewith served upon you.

Respectfully submitted,

Dated: December 30, 2019 ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

Rex L. Gradeless, #6303411

Division of Legal Counsel

[llinois Environmental Protection Agency Respondent,

1021 North Grand Avenue East

P.O. Box 19276

Springfield, IL 62794-9276 BY: /s/Rex L. Gradeless

(217) 782-5544 Rex L. Gradeless

Rex.Gradeless@]Illinois.Gov

THIS FILING IS SUBMITTED ELECTRONICALLY
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SERVICE LIST

EMERALD POLYMER ADDITIVES, LLC
Thomas W. Dimond

Kelsey Weyhing

ICE MILLER LLP

200 West Madison, Suite 3500

Chicago, Illinois 60606

ILLINOIS POLLUTION CONTROL BOARD
Don Brown, Clerk

James R. Thompson Center

100 W. Randolph, Suite 11-500

Chicago, IL 60601

ILLINOIS POLLUTION CONTROL BOARD
Carol Webb, Hearing Officer

1021 North Grand Avenue East

Springfield, Illinois 62794-9274
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

Standard from 35 I1l. Adm. Code
304.122(b)

IN THE MATTER OF: )
) AS 19-002

Petition of Emerald Polymer )

Additives, LLC for an Adjusted ) (Adjusted Standard)
)
)

ILLINOIS EPA’S NOTICE AND MOTION
TO USE EVIDENCE DEPOSITIONS AS EVIDENCE AT HEARING

NOW COMES the ILLINOIS ENVIRONMENTAL PROTECTION AGENCY (“Illinois
EPA”), by and through its counsel, and for its motion to use evidence depositions, states as follows:

1. All or any part of evidence depositions may be used for any purpose for which a
discovery deposition may be used, and may be used by any party for any purpose if the court finds
that at the time of the trial...(3) the party offering the deposition has exercised reasonable diligence
but has been unable to procure the attendance of the deponent by subpoena; or finds, upon notice
and motion in advance of trial, that exceptional circumstances exist which make it desirable, in the
interest of justice and with due regard for the importance of presenting the testimony of witnesses
orally in open court, to allow the deposition to be used. Ill. Sup. Ct. R. 212(b)(3).

2. The Hearing Officer may admit evidence that is material, relevant, and would be
relied upon by prudent persons in the conduct of serious affairs, unless the evidence is privileged.
35 Ill. Adm. Code 101.626.

3. Here, based upon information and belief, the Illinois EPA will be unsuccessful in
procuring the attendance of three out-of-state witnesses: Edward Gotch (“Gotch”), Amy Harding
(“Harding”), and Chris Wrobel (“Wrobel”). See Illinois EPA’s Subpoenas to Appear filed
December 26, 2019.

4. Additionally, exceptional circumstances exist which make it desirable, in the
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interest of justice, to allow the three evidence depositions be used at hearing.

5. On November 19, 2019, undersigned confirmed in a telephone conversation with
Petitioner’s counsel that, because several witnesses were out of state, that Wrobel and Harding
would be produced for telephonic evidence depositions. Exhibit A.

6. On November 20, 2019, Petitioner’s counsel confirmed this understanding/
stipulation of the parties via email. Exhibit A.

7. On November 26, 2019, the Illinois EPA requested Petitioner provide a Supreme
Court Rule 206(A)(1) representative deponent designee to testify on Petitioner’s behalf.

8. On November 26, 2019, the Illinois EPA sent deposition notices for Harding and
Wrobel indicating the evidence depositions were going to be used for the purpose of discovery
and/or for use in evidence.

9. On November 27, 2019, Petitioner provided Gotch to testify on behalf of the
Petitioner as its corporate Supreme Court Rule 206(A)(1) representative. Exhibit B.

10.  All three evidence deposition notices were again submitted to Petitioner’s counsel,
on December 3, 2019. Exhibit C.

11.  First, the telephone evidence deposition of Gotch was taken under oath on
December 13, 2019, at 1:31p.m. at 200 West Madison Street, Suite 10 3500, Chicago, Illinois,
before Valerie M. Calabria, CSR, RPR, pursuant to notice. During the deposition Gotch was
represented by Petitioner’s counsel and any objections to that testimony were therefore preserved
by counsel for Petitioner. Gotch lives in Camas, Washington, is employed by Emerald
Performance Materials, Petitioner’s parent company, and sits on its board.

12.  Efforts to subpoena Gotch to testify will be unsuccessful.

13. Gotch testified on behalf of Petitioner as its Rule 206(A)(1) designee, and the
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Illinois EPA has exercised reasonable diligence but has been unable to procure the attendance of
Gotch by subpoena.

14. Second, the telephone evidence deposition of Harding was taken under oath on
December 17, 2019, at 11:01a.m. at 1021 North Grand Avenue East, Springfield, Illinois, before
Kathy Johnson, pursuant to notice. During the deposition Harding was represented by Petitioner’s
counsel and any objections to that testimony were therefore preserved by counsel for Petitioner.
Additionally, Illinois EPA’s counsel reminded the parties this was an evidence deposition during
the deposition without objection. (Harding Dep. p. 27) Harding works in Vancouver, Washington
and is employed by Emerald Kalama Chemical, and is the Corporate Comptroller for Petitioner’s
parent company and therefore the Petitioner. Exhibit D.

15.  Efforts to subpoena Harding to testify will be unsuccessful.

16. Harding testified on behalf of Petitioner, as Petitioner’s parent corporate
comptroller, and the Illinois EPA has exercised reasonable diligence but has been unable to procure
the attendance of Harding by subpoena.

17. Third, the telephone evidence deposition of Wrobel was taken under oath on
December 17, 2019, at 1:31p.m. at 1021 North Grand Avenue East, Springfield, Illinois, before
Kathy Johnson, pursuant to notice. During the deposition Wrobel was represented by Petitioner’s
counsel and any objections to that testimony were therefore preserved by counsel for Petitioner.
Wrobel lives in Portland, Oregon and is employed by Emerald Kalama Chemical, and is the
corporate environmental health and safety manager for Petitioner’s parent company.

18.  Efforts to subpoena Wrobel to testify will be unsuccessful.

19. The Illinois EPA has exercised reasonable diligence but has been unable to procure

the attendance of Wrobel by subpoena.
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20. Additionally, upon this notice and motion in advance of trial, exceptional
circumstances exist which make it desirable, in the interest of justice and with due regard for the
importance of presenting the testimony of witnesses orally in open court, to allow the deposition
to be used.

21. Specifically, the parties understood and agreed that these depositions were going to
be used as evidence depositions because these three persons lived outside Illinois, the parties
stipulated via a phone conversation, and an email confirmation (Exhibit A) and agreed to have
these witnesses be deposed as evidence depositions, undersigned reminded Petitioner’s counsel
these were evidence depositions during the deposition of Harding, and finally the notices for
depositions indicated the depositions were being conducted for the purposes of discovery and/ or
for use in evidence — consistent with the parties stipulations before each deposition.

WHEREFORE, Illinois EPA respectfully requests that the Hearing Officer allow the
evidence depositions of Edward Gotch, Amy Harding, and Chris Worbel be admitted as evidence

in the instant proceeding.

Respectfully submitted,

Dated: December 30, 2019 ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

Rex L. Gradeless, #6303411

Division of Legal Counsel

[llinois Environmental Protection Agency Respondent,

1021 North Grand Avenue East

P.O. Box 19276

Springfield, IL 62794-9276 BY: /s/Rex L. Gradeless

(217) 782-5544 Rex L. Gradeless

Rex.Gradeless@]lllinois.gov

THIS FILING IS SUBMITTED ELECTRONICALLY
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CERTIFICATE OF SERVICE

I, the undersigned, on affirmation state the following:

That I have served the attached ILLINOIS EPA’S NOTICE AND MOTION

TO USE EVIDENCE DEPOSITIONS AS EVIDENCE AT HEARING by e-mail upon
Thomas W. Dimond at the e-mail address of Thomas.Dimond@icemiller.com, upon
Kelsey Weyhing at the e-mail address of Kelsey.Weyhing@jicemiller.com, upon Don
Brown at the e-mail address of don.brown@illinois.gov upon Carol Webb at the e-mail
address of Carol. Webb@illinois.gov.

That I have served the attached ILLINOIS EPA’S NOTICE AND MOTION
TO USE EVIDENCE DEPOSITIONS AS EVIDENCE AT HEARING upon any other
persons, if any, listed on the Service List, by placing a true copy in an envelope duly address

bearing proper first class postage in the United States mail at Springfield, Illinois on
December 30, 2019.

That my e-mail address is Rex.Gradeless@]Illinois.gov.

That the number of pages in the e-mail transmission is seven (7).
That the e-mail transmission took place before 4:30 p.m. on the date of December 30, 2019.

/s/Rex L. Gradeless
December 30, 2019
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