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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

 

IN THE MATTER OF:    ) 

       ) AS 19-002 

Petition of Emerald Polymer    ) 

Additives, LLC for an Adjusted   ) (Adjusted Standard) 

Standard from 35 Ill. Adm. Code   ) 

304.122(b)      ) 

 

ILLINOIS EPA’S MOTION TO COMPEL 

 

NOW COMES the Illinois Environmental Protection Agency (“Illinois EPA”), by and 

through its counsel, and pursuant to Illinois Supreme Court Rule 219, hereby moves the Illinois 

Pollution Control Board (“Board”) to compel the Petitioner to respond to the Illinois EPA’s 

discovery requests. In support thereof, the Illinois EPA states the following: 

 1. Illinois Supreme Court Rule 219 provides that if a party fails to answer any 

interrogatory or request for production of documents, “the proponent of the question or 

interrogatory . . . may . . . move for an order compelling an answer or compliance with the request.”  

Ill. Sup. Ct. Rule 219(a). 

 2. A party has a right to obtain “full disclosure regarding any matter relevant to the 

subject matter involved in the pending action” through discovery. Ill. Sup. Ct. Rule 201(b)(1) 

(emphasis added). A party also has a duty to comply with discovery rules. Ill. Sup. Ct. Rule 219. 

 3.   Illinois Supreme Court Rule 201 also requires that the parties “facilitate discovery 

under these rules and shall make reasonable attempts to resolve differences over discovery.” Ill. 

Sup. Ct. Rule 201(k). 

 4. If the Board finds that a party’s refusal to respond to a discovery request was 

without substantial justification, “the court shall require the offending party or deponent, or the 

party whose attorney advised the conduct complained of, or either of them, to pay to the aggrieved 
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party the amount of the reasonable expenses incurred in obtaining the order, including reasonable 

attorney’s fees.” Ill. Sup. Ct. Rule 219(a). 

 5. In this case, Petitioner asserts, inter alia, that data is not available to assess the 

impacts of its alleged improvement efforts on the ammonia nitrogen discharge levels or the cost 

and economic reasonableness of those alleged efforts (April 2, 2019, Pet., p. 7-9); that treatment 

alternatives are “cost prohibitive” (April 3, 2019, Pet., p. 9); the economic cost (of river water 

dilution) is “prohibitive” (April 3, 2019 Pet., p. 24); and given…“the high cost of the technically 

feasible control technologies, the requested adjusted standard relief is warranted” (April 3, 2019, 

Pet., p. 31). Additionally, Petitioner’s financiers consider, inter alia, economics and financial 

affordability when making decisions on capital improvement projects. (Gotch Dep. p. 32-36) 

 6. Petitioner, as a legal entity, does not pay its own bills. Instead, Emerald 

Performance Materials, LLC servers as the “pool cash hub” for four entities known as 1) the 

Petitioner, 2) Kalama Chemical, LLC, 3) Emerald Specialty Polymers, LLC, and 4) Emerald 

Performance Hong Kong Limited.  

 7. At a minimum, the pool cash hub collectively forecasts more than half a billion 

dollars in revenues for fiscal year 2019. The pool cash hub pools its resources together and cash 

flows to and from Emerald Performance Materials, LLC. In turn, Emerald Performance Materials, 

LLC pays all of Petitioner’s bills, would pay for any capital improvement project from Petitioner 

(including the technically feasible proposed projects in this case), pays Petitioner’s employee 

salaries, and keeps Petitioner’s lights on at the Henry, Illinois plant. Based upon information and 

belief, Emerald Performance Materials, LLC has further paid for the legal representation in the 

instant adjusted standard case. 
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 8. On June 7, 2019, and to understand the economic reasonableness of the treatment 

alternatives in this case, the Illinois EPA requested Petitioner provide financial information for 

Emerald Performance Materials, Emerald Kalama Manufacturing, and Emerald Polymer 

Additives. See p. 2, Email request to Petitioner’s counsel, no. 8, Exhibit A.  

 9. On September 6, 2019, the Illinois EPA requested Petitioner’s balance sheets, and 

any annual shareholder reports for fiscal years 2015-2019 (Request No. 4); assets, liabilities, and 

expenses including operation and maintenance costs for fiscal years 2015-2019 (Interrogatory No 

3); and projected annual operation and maintenance costs for fiscal years 2020-2024 (Interrogatory 

No. 4). See Illinois EPA’s First Request for Petitioner to Produce Documents and Illinois EPA’s 

First Interrogatories Directed to Petitioner attached collectively as Exhibit B. 

 10. Instead of responding to Illinois EPA’s requests, the Illinois EPA received two 

unaudited sheets of paper entitled “statements of operations” and “balance sheets” on October 11, 

2019. However, through discovery, it has become known that these two sheets of paper were 

created upon request by the pool cash hub, Emerald Performance Materials, LLC, outside the scope 

of its regularly conducted business activity. These two sheets of paper were not actually reflective 

of Petitioner’s true financial picture or its ability to borrow interest free from the cash hub. 

 11. The two sheets of paper sent to the Illinois EPA were grossly misleading, oddly put 

together outside the scope of Emerald Performance Materials, LLC’s regular course of business. 

Instead, Petitioner should have submitted its financial information as normally kept in the ordinary 

course of business and incorporated within the financial information of its parent company, 

Emerald Performance Materials, LLC. 
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 12. On December 17, 2019, the Illinois EPA again requested Emerald Performance 

Materials, LLC’s balance sheet(s) for FY 2015-2019; income statement(s) for FY 2015-2019; cash 

flow statement(s) for FY 2015-2019; and annual audits for FY 2015-2019. (Harding Deposition). 

 13. On December 17, 2019, Emerald Performance Materials, LLC’s Corporate 

Comptroller, Amy Harding, stated in a deposition that she could easily provide the requested 

information to the Illinois EPA and that Emerald Performance Materials, LLC’s annual audits are 

even emailed out to its company stakeholders each year. Thus, the Illinois EPA again made the 

request for this financial information. 

 14. At that time, however, Petitioner’s counsel strenuously objected to the Illinois EPA 

obtaining this relevant financial information. Petitioner’s counsel suggested that the Illinois EPA 

make another formal written request. 

 15. On December 18, 2019, the Illinois EPA provided Petitioner’s counsel with a letter 

requesting discovery responses without court action pursuant to Rule 201(k) of the Illinois 

Supreme Court Rules. See Letter attached as Exhibit C. 

 16. On December 19, 2019, the Illinois EPA caused to be served a non-party Subpoena 

Duces Tecum on Emerald Performance Materials, LLC requesting Emerald Performance 

Materials, LLC’s balance sheet(s) for fiscal years 2015-2019; income statement(s) for fiscal years 

2015-2019; cash flow statement(s) for fiscal years 2015-2019; and annual audits for fiscal years 

2015-2019. See attached Exhibit D. 

 17. Good faith responses to discovery would have warranted the disclosure of the 

financial information as it was normally kept in the regular course of business at Emerald 

Performance Materials, LLC. 
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 18. On December 20, 2019, undersigned called Petitioner’s counsel and requested the 

same financial information. Undersigned was informed that Petitioner’s counsel was going to 

submit a letter in response. Later, this same day Petitioner’s counsel submitted a letter that further 

showed a disagreement about the discoverability of the requested relevant financial information 

for this adjusted standard. See email attached as Exhibit E.  

 19. As of the date of this motion, Illinois EPA has not received complete responses to 

its requests for production or interrogatories and has no indication that complete responses are 

forthcoming. The financial information should be provided in its normal format (included within 

the financial information of its parent company, Emerald Performance Materials, LLC). 

 20. Even though Illinois EPA contacted Petitioner on multiple occasions to request 

responses to the discovery, Illinois EPA has not received responses to the discovery.   

 21. Despite the undersigned’s numerous personal consultations and reasonable 

attempts to resolve the parties’ differences, the parties have been unable to reach an accord, and 

Petitioner has been unwilling to respond to Illinois EPA’s discovery requests and attempts to 

resolve the parties’ differences. 

 22. Illinois EPA respectfully requests an Order from the Hearing Officer of the Board 

requiring Petitioner to respond to the requests and provide: Emerald Performance Materials, LLC’s 

balance sheet(s) for fiscal years 2015-2019; income statement(s) for fiscal years 2015-2019; cash 

flow statement(s) for fiscal years 2015-2019; and annual audits for fiscal years 2015-2019 because 

the Illinois EPA served Petitioner with appropriate discovery requests, Petitioner failed to 

completely respond to those requests in good faith, and despite Illinois EPA’s numerous attempts 

to resolve this matter, Petitioner has not fully responded to the discovery requests. 
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 23. Petitioner’s refusal to fully respond to the discovery requests, despite the 

undersigned’s numerous attempts to avoid the necessity of a motion to compel is without 

substantial justification. Consequently, the Hearing Officer should order the Petitioner to pay 

Illinois EPA’s reasonable expenses incurred in filing this motion, including reasonable attorney’s 

fees.  Ill. Sup. Ct. Rule 219(a). 

 WHEREFORE, Illinois EPA respectfully requests that this honorable Board grant Illinois 

EPA’s Motion to Compel and award reasonable costs and expenses incurring in obtaining the 

Hearing Officer’s Order.

Respectfully submitted, 

Dated: December 20, 2019    ILLINOIS ENVIRONMENTAL 

       PROTECTION AGENCY, 

Rex L. Gradeless, #6303411        

Division of Legal Counsel 

Illinois Environmental Protection Agency  Respondent, 

1021 North Grand Avenue East 

P.O. Box 19276 

Springfield, IL 62794-9276    BY: /s/Rex L. Gradeless                  

(217) 782-5544      Rex L. Gradeless 

Rex.Gradeless@Illinois.gov 
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