
 
 

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 
In the Matter of:    ) 
      ) 
SIERRA CLUB, ENVIRONMENTAL ) 
LAW AND POLICY CENTER,   ) 
PRAIRIE RIVERS NETWORK, and  ) 
CITIZENS AGAINST RUINING THE ) 
ENVIRONMENT    ) 
      ) PCB No-2013-015 
 Complainants,    ) (Enforcement – Water) 
      ) 
 v.     )  
      ) 
MIDWEST GENERATION, LLC,  ) 
      ) 
 Respondents.    ) 
 

NOTICE OF FILING 
 

PLEASE TAKE NOTICE that I have filed today with the Illinois Pollution Control 
Board the attached COMPLAINANTS’ OPPOSITION TO ASSOCIATIONS’ MOTION 
FOR LEAVE TO FILE REPLY TO COMPLAINANTS’ OPPOSITION TO MOTION 
FOR LEAVE TO FILE AMICUS CURIAE BRIEF copies of which are attached hereto and 
herewith served upon you. 

 
Respectfully submitted, 

 
 

 
 

Jeffrey Hammons 
Environmental Law & Policy Center 
1440 G Street NW 
Washington, DC 20005 
JHammons@elpc.org 
(785) 217-5722 
 
Attorney for ELPC, Sierra Club and  
Prairie Rivers Network 
 

Dated: November 25, 2019 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

 
In the Matter of:    ) 
      )  
SIERRA CLUB, ENVIRONMENTAL ) 
LAW AND POLICY CENTER,   ) 
PRAIRIE RIVERS NETWORK, and  ) 
CITIZENS AGAINST RUINING THE ) 
ENVIRONMENT    ) 
      ) 
 Complainants,    ) 
      ) 
 v.     ) PCB No-2013-015 
      ) (Enforcement – Water) 
MIDWEST GENERATION, LLC,  )  
      ) 
 Respondents.    ) 
 

COMPLAINANTS’ OPPOSITION TO ASSOCIATIONS’ MOTION 
FOR LEAVE TO FILE REPLY TO COMPLAINANTS’ OPPOSITION 

TO MOTION FOR LEAVE TO FILE AMICUS CURIAE BRIEF 
 

Pursuant to 35 Ill. Admin. Code 101.500(e) Complainants Sierra Club, Environmental 

Law and Policy Center, Prairie Rivers Network, and Citizens Against Ruining the Environment 

(“Complainants”) oppose Illinois Environmental Regulatory Group, the Illinois Coal 

Association, the Chemical Industry Council of Illinois, and the Illinois Chapter of the National 

Waste & Recycling Association (collectively, “the Associations”), Motion for Leave to File a 

reply in support of its motion for leave to file its Amicus Curiae brief (“Associations’ Motion for 

Leave to File”).  

1. Under the Illinois Pollution Control Board’s (“Board”) procedural rules, a reply is 

not permitted except to “prevent material prejudice.” 35 Ill. Adm. Code 101.500(e). The 

Associations have failed to meet this standard because they have not demonstrated how they 

would be materially prejudiced if they were not allowed to reply. 

2. The Associations argue that the Complainants mischaracterize the Associations’ 
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arguments as facts outside the record or speculative statements.  Complainants do not 

mischaracterize the arguments that the Associations made.  This is illustrated by a statement 

from the Associations’ own brief.  First, the Associations argue that they did not raise facts not in 

evidence because they “have simply offered two uncontroversial factual points . . . .”  Reply Br. 

at ¶ 5.  The Associations do not explain how “simpl[e]” or “uncontroversial” facts are somehow 

not new evidence. The Associations then go on to reframe these facts as legal arguments in order 

to be consistent with the caselaw: “The Associations have simply raised arguments and legal 

conclusions . . . .” Reply Br. at ¶ 5 (citing Holcomb State Bank v. Fed. Deposit Ins. Corp., 180 

Ill. App. 3d 840, 847–48 (1989)) (drawing a distinction between facts and legal conclusions 

based on facts in the record). The Association may not characterize new facts as legal arguments 

or legal conclusions in order to avoid the prohibition on raising facts not in evidence.   

3. The Associations also do not dispute that most of the arguments they raised were 

speculative, and speculative arguments are inadmissible. Berke v. Manilow, 63 N.E.3d 194, 200; 

407 Ill. Dec. 270, 277 (Ill. App. 1st Dist. 2016); North Shore Sanitary District v. EPA, PCB No. 

71-36, 1972 WL 5294, *3, *5-6 (1972). 

4. It is Complainants’ position that additional motions and briefing regarding the 

Board’s Interim Order of June 20, 2019 is not benefiting the Board or the parties to this case. The 

briefing on the Motion for Reconsideration has gone on for five months since the Board’s 

Interim Order was issued in this case on June 20, 2019. The back and forth on the Amicus Curiae 

Motion has gone on for more than a month since that motion was filed on October 14, 2019.  

With that context, no party will be prejudiced by bringing an end to the motions and the briefing 

on the Board’s Interim Order.   

For the foregoing reasons, Complainants’ request the Board deny the Associations’ 
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Motion for Leave to File a reply in support of its motion for leave to file its Amicus Curiae brief. 

 

Dated: November 25, 2019   Respectfully submitted, 

 
Faith E. Bugel 
1004 Mohawk 
Wilmette, IL 60091 
(312) 282-9119 
FBugel@gmail.com 
 
Gregory E. Wannier 
2101 Webster St., Ste. 1300 
Oakland, CA 94612 
(415) 977-5646 
Greg.Wannier@sierraclub.org 
 
Attorneys for Sierra Club 
 
Abel Russ 
Attorney 
Environmental Integrity Project 
1000 Vermont Avenue NW 
Washington, DC 20005 
802-662-7800 (phone) 
ARuss@environmentalintegrity.org 
 
Attorney for Prairie Rivers Network 

 
Jeffrey Hammons 
Environmental Law & Policy Center 
1440 G Street NW 
Washington, DC 20005 
JHammons@elpc.org 
(785) 217-5722 
 
Attorney for ELPC, Sierra Club and  
Prairie Rivers Network 
 
Keith Harley 
Chicago Legal Clinic, Inc. 
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211 W. Wacker, Suite 750 
Chicago, IL 60606 
312-726-2938 
KHarley@kentlaw.iit.edu 
 
Attorney for CARE 
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CERTIFICATE OF SERVICE 
  

The undersigned, Jeffrey Hammons, an attorney, certifies that I have served electronically upon 
the Clerk and by email upon the individuals named on the attached Service List a true and 
correct copy of COMPLAINANTS’ OPPOSITION TO ASSOCIATIONS’ MOTION FOR 
LEAVE TO FILE REPLY TO COMPLAINANTS’ OPPOSITION TO MOTION FOR 
LEAVE TO FILE AMICUS CURIAE BRIEF before 5 p.m. Central Time on November 25, 
2019 to the email addresses of the parties on the attached Service List. 
  

Respectfully submitted, 
 
______________________ 
Jeffrey Hammons 
Environmental Law & Policy Center 
35 E. Wacker Dr., Suite 1600 
Chicago, IL 60601  
jhammons@elpc.org  
(785) 217-5722 

 
PCB 2013-015 SERVICE LIST: 
 

Jennifer T. Nijman 
Kristen L. Gale 
NIJMAN FRANZETTI LLP 
10 South LaSalle Street, Suite 3600 
Chicago, IL 60603 
jn@nijmanfranzetti.com 
kg@nijmanfranzetti.com  
 

Gregory E. Wannier 
Sierra Club Environmental Law Program 
2101 Webster St., Ste. 1300 
Oakland, CA 94612 
greg.wannier@sierraclub.org  

Bradley P. Halloran,  
Hearing Officer 
Illinois Pollution Control Board 
100 West Randolph St., Suite 11-500 
Chicago, IL 60601 
Brad.Halloran@illinois.gov  
 
Faith E. Bugel 
1004 Mohawk  
Wilmette, IL 60091 
fbugel@gmail.com  
 

Abel Russ 
Environmental Integrity Project 
1000 Vermont Avenue NW  
Washington, DC 20005  
aruss@environmentalintegrity.org  
 
Keith Harley 
Chicago Legal Clinic, Inc. 
211 W. Wacker, Suite 750 
Chicago, IL 60606 
Kharley@kentlaw.edu  
 

Jennifer M. Martin  
Melissa S. Brown  
Brian J.D. Dodds  
HEPLERBROOM, LLC  
4340 Acer Grove Drive  

James M. Morphew, of counsel  
SORLING NORTHRUP  
1 North Old State Capitol Plaza, Suite 200  
P.O. Box 5131  
Springfield, Illinois 62705 
jmmorphew@sorlinglaw.com  

/s/ Jeffrey Hammons 
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Springfield, Illinois 62711 
Jennifer.Martin@HeplerBroom.com 
Melissa.Brown@HeplerBroom.com 
Brian.Dodds@HeplerBroom.com  
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