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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

SANITARY DISTRICT OF DECATUR,

Petitioner,
V.

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

)
)
)
)
) PCB 14-111

) (Time-Limited Water Quality Standard)
)

)

)

)

NOTICE OF FILING

TO: DonBrown
Clerk of the Board

[1linois Pollution Control Board

Carol Webb
Hearing Officer
[1linois Pollution Control Board

100 W. Randolph Street, Suite 11-500 1021 North Grand Avenue East

Chicago, Illinois 60601
(VIA ELECTRONIC MAIL)

Post Office Box 19274
Springfield, Illinois 62794-9274
(VIA ELECTRONIC MAIL)

(SEE PERSONS ON ATTACHED SERVICE LIST)

PLEASE TAKE NOTICE that | have today filed with the Office of the Clerk of the
[llinois Pollution Control Board the STATUS REPORT, a copy of which is herewith served

upon you.

Date: April 25, 2019

Katherine D. Hodge

Daniel L. Siegfried

MéissaS. Brown
HEPLERBROOM, LLC

4340 Acer Grove Drive

Springfield, Illinois 62711
Katherine.Hodge@hepl erbroom.com
Dani€l.Siegfried@heplerbroom.com
M dlissa.Brown@hepl erbroom.com
(217) 528-3674

Respectfully submitted,
SANITARY DISTRICT OF DECATUR

By: /s Mélissa S. Brown
One of Its Attorneys
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CERTIFICATE OF SERVICE

I, Melissa S. Brown, the undersigned, on oath state the following:

That | have served the attached STATUS REPORT, viaelectronic mail upon:

Don Brown Carol Webb

Clerk of the Board Hearing Officer

[llinois Pollution Control Board [llinois Pollution Control Board

100 W. Randolph Street, Suite 11-500 1021 North Grand Avenue East

Chicago, Illinois 60601 Post Office Box 19274

Don.Brown@illinois.gov Springfield, Illinois 62794-9274
Carol.webb@illinois.gov

Sara Terranova VirginiaYang

Rex Gradeless Deputy Legal Counsel

Division of Lega Counsel [llinois Department of Natural Resources

[llinois Environmental Protection Agency One Natural Resources Way

1021 North Grand Avenue East Springfield, Illinois 62702

P.O. Box 19276 virginia.yang@illinois.gov

Springfield, Illinois 62794-9276
Sara.Terranova@illinois.qov
Rex.Gradel ess@illinois.gov

That my email address is M elissa.Brown@hepl erbroom.com.

That the number of pages in the email transmission is 13.
That the email transmission took place before 5:00 p.m. on the date of April 25, 2019.

/sl Mdlissa S. Brown
Melissa S. Brown

Date: April 25, 2019
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
SANITARY DISTRICT OF DECATUR,
Petitioner,

PCB 14-111

)
)
)
)
V. )
) (Time-Limited Water Quality Standard)
)
)
)
)

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

STATUSREPORT

NOW COMES Petitioner, SANITARY DISTRICT OF DECATUR (“District” or
“Petitioner™), by and through its attorneys, HEPLERBROOM, LLC, and pursuant to the Illinois
Pollution Control Board's (“Board”) Order dated December 20, 2018, hereby provides an update
to the Board regarding the United States Environmental Protection Agency’s (“USEPA”)
approval of the District’s site specific water quality standard.

1. On September 29, 2017, the District filed in this proceeding a Motion for
Extension of Timeto file a substantially compliant amended time-limited water quality standard
(“TLWQS’) petition with the Board. See Motion for Extension of Time, PCB 14-111
(111.Pol.Control .Bd. Sep. 29, 2017).

2. On October 5, 2017, the Board granted the District’s Motion for Extension of
Time, extending the deadline to file a substantially compliant amended TLWQS petition to
December 31, 2018. See Board Order, PCB 14-111, at 1-2 (lll.Pol.Control.Bd. Oct. 5, 2017).

3. The Board adopted the District’ s proposed site-specific rule (“SSR”) in the related
site-specific rulemaking proceeding, PCB R 14-24, on November 15, 2018. See Board Order,
PCB R 14-24, at 1-2 (lII.Pol.Control .Bd. Nov. 15, 2018). The adopted SSR was filed with the

Secretary of State on November 19, 2018 and was published in the lllinois Register on
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November 30, 2018. See 42 Ill. Reg. 20,934, 20,947 (Nov. 30, 2018). As such, the District’s
SSR is effective as a matter of state law as of November 19, 2018 per 5 ILCS 100/5-40(d).

4, On December 5, 2018, the District filed with the Board a Motion to Stay the
TLWQS Proceeding until USEPA’sfinal decision on the adopted SSR, which the Board granted
on December 20, 2018. Board Order, PCB 14-111 (lIl.Pol.Control.Bd. Dec. 20, 2018). Inits
Order, the Board directed the District to promptly notifiy it of USEPA’s decision. Seeid.

5. Pursuant to 40 C.F.R. 131.20(c) and 131.6(e), Illinois EPA prepared a submission
packet to USEPA for its review and approval of the SSR, aswell as a Request for Certification to
the lllinois Attorney General’ s Office (“Illinois AGQO”), requesting that the Illinois AGO certify
that the SSR was duly adopted pursuant to State law.

6. The submission packet to USEPA and the Request for Certification to the Illinois
AGO were mailed on December 14, 2018.

7. The completed Illinois AGO Certification was e-mailed and mailed to USEPA on
January 24, 2019 and was received by the USEPA |ead reviewer on February 21, 2019.

8. On April 8, 2019, USEPA approved the District’s site specific water quality
standard. See Letter from Joan M. Tanaka, Acting Director, Water Division, USEPA Region 5,
to Sanjay Sofat, Chief, Bureau of Water, Illinois EPA (Apr. 8, 2019) (“Approval Letter”),
attached hereto as Attachment 1.

0. Asnoted in the Approval Letter, while USEPA has determined that there are no
impacts of concern, USEPA’s consultation with the United States Fish and Wildlife Service
(“FWS"), asrequired by Section 7 of the Endangered Species Act, has been initiated but has not

yet concluded. Seeid. at 1.
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10.  Assuch, the District will moveto voluntarily dismiss this proceeding once the

FWS consultation process has been completed.

Dated: April 25, 2019

Katherine D. Hodge

Daniel L. Siegfried

MéissaS. Brown
HEPLERBROOM, LLC

4340 Acer Grove Drive

Springfield, Illinois 62711
Katherine.Hodge@hepl erbroom.com
Dani€dl.Siegfried@heplerbroom.com
M édlissa.Brown@hepl erbroom.com
(217) 528-3674

Respectfully submitted,

SANITARY DISTRICT OF DECATUR,
By One of Its Attorneys,

/sl Méelissa S. Brown
Melissa S. Brown
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ATTACHMENT 1
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e 40 CFR 131.5(a)(1) is not relevant because [llinois’ adoption of the site-specific WQS
does not affect Illinois™ existing designated uses.

e 40 CFR 131.5(a)}(3) 1s not relevant because Illinois” adoption of the site-specific WQS
does not modify [llinois’ existing antidegradation policy or antidegradation
implementation methods.

e 40 CFR 131.5(a)(4) is not relevant because [llinois’ rulemaking does not grant a WQS
variance for any waterbody.

e 40 CFR 131.5(a)(5) 1s not relevant because Illinois” adoption of the site-specific WQS
does not modify Illinois’ existing rules regarding the use of schedules of compliance.

e 40 CFR 131.5(a)(7) 1s not relevant because the uses designated by Illinois for the
Sangamon River includes the uses specified in Section 101{a)(2) of the CWA.

e 40 CFR 131.5(a)(8) 1s not relevant because the Sangamon River is not within the Great
Lakes Basin.

B. Whether the State has adopted criteria that protect the designated use based on sound
scientific rationale consistent with §131.11 (40 CFR 131.5(a)(2))

Federal regulations at 40 CFR 131.11(a}(1) require states to “adopt those water quality criteria
that protect the designated use,” and specify that “criteria must be based on sound scientific
rationale and must contain sufficient parameters or constituents to protect the designated use.”

Per 40 CFR 131.11(b): “In establishing criteria, States should |e]stablish numerical values based
on 304(a) Guidance; 304(a) Guidance modified to reflect site-specific conditions; or [o]ther
scientifically defensible methods.”

In adopting the site-specific chronic nickel criterion for the protection of the General Use in the
Sangamon River, [IPCB and Illinois EPA reviewed information on nickel toxicity and the effect
of DOC on nickel bioavailability. Based on that information, IPCB and Illinois EPA determined
that nickel 1s not adversely affecting the attainment of the designated use. Illinois EPA
subsequently chose to adopt the following WQS revision at 35 [ll. Adm. Code 303.410:

Section 303.410 Chronic Nickel Water Quality Standard for Segment of the Sangamon
River

The general use chronic water quality standard for dissolved nickel contained in

Section 302.208(¢e) shall not apply to the segment of the Sangamon River that receives
discharges from the Sanitary District of Decatur’s Main Sewage Treatment Plant, from
that facility’s Outfall 001 located at 39° 49° 56 North Latitude, 89° 0° 77 West
Longitude, to the point of the confluence of the Sangamon River with the South Fork of
the Sangamon River near Riverton. Instead, waters in this segment of the Sangamon
River must meet a chronic water quality standard for dissolved nickel as follows:
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identify which of the species within affected counties might be present within the action area.
EPA identified the Indiana bat. northern long-eared bat, and eastern prairie fringed orchid as
potentially present and found no critical habitat in the area.

EPA determined that its approval of Illinois’ site-specific chronic criterion for nickel would have
no effect on the eastern prairie fringed orchid, since EPA’s action will not impact the prairie
habitat required by the eastern prairie fringed orchid. EPA determined that its action may affect,
but is not likely to adversely affect, the Indiana bat and northern long-eared bat. EPA drafted a
biological evaluation and transmitted it to FWS.

Section 7(a)(2) requires that federal agencies, in consultation with the Services, ensure that
federal actions are not likely to jeopardize the existence of federally-listed species or result in the
adverse modification of designated critical habitat of such species. Upon initiation of
consultation, Section 7(d) of the ESA prohibits irreversible or irretrievable commitments of
resources that have the effect of foreclosing the formulation or implementation of reasonable and
prudent alternatives which would not violate Section 7(a)(2) of the ESA.

EPA’s approval decision does not foreclose either the formulation by the Services, or the
implementation by EPA, of any alternatives that might be determined, in the consultation, to be
needed to comply with Section 7(a)(2). EPA retains the full range of options available under
Section 303(c) for ensuring WQS are environmentally protective. EPA can, for example, work
with Illinois EPA to ensure that the Agency revises its WQS as needed to ensure listed species
are protected or initiate rulemaking to promulgate federal WQS to supersede Illincis’s WQS.

IV. Tribal Consultation Reguirements

On May 4, 2011, EPA 1ssued the “EPA Policy on Consultation and Coordination with Indian
Tribes™ to address Executive Order 13175, “Consultation and Coordination with Indian Tribal
Governments.” The EPA Tribal Consultation Policy states that “EPA’s policy 1s to consult on a
government-to-government basis with federally recognized tribes when EPA actions and
decisions may affect tribal interests.” EPA reviewed the location of tribal lands and concluded
that no tribal lands were located within the action area. Since tribal interests will not be affected
by the revised WQS, EPA determined that consultation is unnecessary.
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